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ODA reviewed rules 173-39-02, 173-39-02.4, 173-39-02.11, 173-39-02.21, 173-39-03, 173-39-04, 173-39-05 
of the Administrative Code and now proposes amend them. Details are available on the business impact 
analysis (BIA). 
 
Please feel free to review the rules and BIA, then offer recommendations for improving them. Send 
recommendations to rules@age.ohio.gov no later than March 19, 2023 at 11:59PM. 
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Business Impact Analysis 
 

 
Agency, Board, or Commission Name: OHIO DEPT. OF AGING 
 
Rule Contact Name and Contact Information: Tom Simmons rules@age.ohio.gov  
 
Regulation/Package Title (a general description of the rules’ substantive content):  
ODA PROVIDER CERTIFICATION 
Chapter 173-39 of the Administrative Code establishes the requirements to become, and to remain, an ODA-certified 
provider. 
 
Rule Number(s): 173-39-02, 173-39-02.4, 173-39-02.11, 173-39-02.21, 173-39-03, 173-39-04, 173-39-05 
 
Date of Submission for CSI Review: March 3, 2023 
 
Public Comment Period End Date: March 19, 2023 at 11:59PM 
Rule Type/Number of Rules: 
 New/ # rules  
 Amended/ 6 rules (FYR? ) 

 
 No Change/ # rules (FYR? ) 
 Rescinded/ 1 rules (FYR? ) 

 
The Common Sense Initiative is established in R.C. 107.61 to eliminate excessive and 
duplicative rules and regulations that stand in the way of job creation. Under the Common 
Sense Initiative, agencies must balance the critical objectives of regulations that have an 
adverse impact on business with the costs of compliance by the regulated parties. Agencies 
should promote transparency, responsiveness, predictability, and flexibility while developing 
regulations that are fair and easy to follow. Agencies should prioritize compliance over 
punishment, and to that end, should utilize plain language in the development of regulations.  
 
Reason for Submission 
1. R.C. 106.03 and 106.031 require agencies, when reviewing a rule, to determine whether 

the rule has an adverse impact on businesses as defined by R.C. 107.52. If the agency 
determines that it does, it must complete a business impact analysis and submit the rule 
for CSI review.  
 
Which adverse impact(s) to businesses has the agency determined the rule(s) create?  
 
Please review the next page. 
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The rule(s): 
 

 a. Require a license, permit, or any other prior authorization to engage in or 
 operate a line of business. 
 
 b. Imposes a criminal penalty, a civil penalty, or another sanction, or creates a 
 cause of action for failure to comply with its terms. 
 
 c. Requires specific expenditures or the report of information as a condition of 
 compliance. 
 
 d. Is likely to directly reduce the revenue or increase the expenses of the lines of 
 business to which it will apply or applies.  

 
Regulatory Intent 
2. Please briefly describe the draft regulation in plain language.  

Please include the key provisions of the regulation as well as any proposed amendments. 
 
ODA proposes to reduce the use of unnecessary regulatory restrictions (e.g., shall) in every rule in this package to comply 
with R.C. §§ 106.03 and 121.951. 1 This proposal includes some substantive changes noted below. This proposal also 
includes numerous non-substantive changes, which may account for a majority of the changes being proposed in the rules of 
this package. 
 
ODA proposes for all amendments in this rule package to take effect on July 1, 2023, which is the anticipated effective date 
for the renewal application to the Centers for Medicare and Medicaid Services (CMS) for the PASSPORT Program to be a 
Medicaid-waiver program. 
 
Rule 173-39-02 of the Administrative Code establishes the general requirements to become, and to remain, an ODA-certified 
provider. ODA proposes to amend this rule to achieve the following: 
 

• No longer require participant-directed providers to maintain a business site. [¶(A)(3)] For more information, please 
review ODA’s response to BIA questions #9 and #10. 
 

• Move the requirement for the records to be accessible to HHS, the state auditor, and ODM from rule 173-39-04 to 
¶¶ (A)(3)(b) and (B)(10)(c) of this rule. 

 
• No longer require providers who have a home health license under R.C. Chapter 3740 to have commercial liability 

insurance in addition to the surety bond required under R.C. Chapter 3740. [¶(A)(5)(a)(i)] 
 
• Eliminate a flexibility related to the COVID-19 public health emergency (PHE). At the beginning of the PHE, ODA 

amended ¶(B)(2) of this rule to allow providers to collect an individual’s handwritten or electronic signature on a 
date later than the date of service if the provider’s only means to comply with service-verification requirements is to 
collect individual’s handwritten or electronic signatures. The purpose for the amendment was to facilitate social 
distancing. 

 
• Refer to the incident-reporting requirements in rule 5160-44-05 of the Administrative Code rather than establish 

incident-reporting requirements in this rule. [¶(B)(3)(b)] 
                                                           
1 Senate Bill 9 (134th G.A.). 

https://codes.ohio.gov/ohio-revised-code/section-106.03
https://codes.ohio.gov/ohio-revised-code/section-106.03
https://codes.ohio.gov/ohio-revised-code/section-121.951
https://codes.ohio.gov/ohio-revised-code/section-121.951
https://codes.ohio.gov/ohio-revised-code/chapter-3740
https://codes.ohio.gov/ohio-revised-code/chapter-3740
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• No longer require providers to report on significant changes in the individual’s physical, mental, or emotional status; 

environment, or safety since these matters are now reported under the incident-reporting requirements in 
rule 5160-44-05 of the Administrative Code. [¶(B)(3)(c)(iv)] 

 
• No longer exempt certain providers from the requirement to notify ODA’s designee at least 30 days before the last 

day the provider provides services. [¶(B)(3)(e)(iv)] 
 
• Insert failing to cooperate with or before treating ODA or its designee disrespectfully. [¶(B)(8)(f)] 
 
• No longer require agency providers to have previous experience to be certified, but continue to require the provider 

to have an active registration with the Ohio Secretary of State. [¶(C)(1)] For more information, please review ODA’s 
response to BIA questions #9 and #10. 

 
• No longer repeat the specific requirements to become an ODA-certified participant-directed provider fin ¶(C)(3) of 

this rule that are covered under rule 173-39-02.4 of the Administrative Code. 
 
• Delete ¶(E) of this rule because it is off the topic of the rule and R.C. §173.391 already allows providers to voluntarily 

relinquish their certification. 
 
Rule 173-39-02.4 of the Administrative Code establishes the specific requirements to become, and to remain, an ODA-certified 
provider of the choices home care attendant service. ODA’s proposals to amend this rule will result in amending approximately 
more than 50% of the rule, so ODA proposes to rescind the rule and to adopt a new rule in its place to comply with the 50% 
guideline in §4.3.1 of LSC’s Rule Drafting Manual. In doing so, ODA proposes to achieve the following: 
 

• Reorganize the list of activities that comprise the choices home care attendant service to follow the format and 
wording under rule 173-39-02.11 of the Administrative Code since 5 of the 7 activities are also personal care 
activities. 
 

• Move the scheduling requirements for participant-directed providers from rule 173-39-02.21 of the Administrative 
Code to ¶(B)(2)(b) of this rule. 

 
• No longer require an interview with the individual in before providing the first episode of the service. [¶(B)(4)(a)] For 

more information, please review ODA’s response to BIA questions #9 and #10. 
 
• Reorganize paragraphs to clarify that a provider needs a driver’s license and insurance to qualify to transport an 

individual, not to qualify to be a participant-directed provider. [¶(B)(4)(b)] For more information, please review ODA’s 
response to BIA questions #9 and #10. 

 
• Replace the requirements for specific initial training with requirements for the individual (as the employer of record) 

and ODA or its designee to confer with one another to determine what training or skills the individual deems as 
appropriate for their participant-directed provider. [¶(B)(4)(c)] For more information, please review ODA’s response 
to BIA questions #9 and #10. 

 
• Indicate that the individual (as the employer of record) determines what continuing education courses their 

participant-directed provider needs to meet the individual’s needs and may seek assistance from ODA’s designee 
to complete this responsibility. [¶(B)(4)(d)] 

 
• No longer require completing form ODA1042 regarding initial training. [¶(B)(4)(e)] For more information, please 

review ODA’s response to BIA questions #9 and #10. 
 

https://codes.ohio.gov/ohio-revised-code/section-173.391
https://codes.ohio.gov/ohio-revised-code/section-173.391
https://www.lsc.ohio.gov/assets/organizations/legislative-service-commission/files/subject-legislative-information-administrative-rule-drafting-manual.pdf
https://www.lsc.ohio.gov/assets/organizations/legislative-service-commission/files/subject-legislative-information-administrative-rule-drafting-manual.pdf


 

 
- 4 - 

• No longer require completing form ODA1043 regarding continuing education. [¶(B)(4)(e)] 
 
Rule 173-39-02.11 of the Administrative Code establishes the specific requirements to become, and to remain, an Oda-
certified provider of personal care. ODA proposes to amend this rule to achieve the following: 
 

• Move the scheduling requirements for participant-directed providers from rule 173-39-02.21 of the Administrative 
Code to ¶(C)(2)(a) of this rule. 
 

• Give flexibility to ODA-certified agency providers to conduct certain subsequent PCA supervisor visits in person or 
by telephone or video conference whether a public-health emergency exists or does not exist. [¶(C)(4)(b)(2)(b)] 

 
• No longer require ODA-certified agency providers to develop, implement, comply with, or maintain policies on 

performance appraisals for each staff position. [¶(C)(5)(c)] 
 
• Replace the requirements for ODA-certified participant-directed providers of personal care with a reference to the 

requirements for ODA-certified participant-directed providers of the choices home care attendant service, which 
makes the many of the qualifications and requirements for participant-directed providers the same for both services. 
[¶(D)] 

 
Rule 173-39-02.21 of the Administrative Code establishes scheduling requirements for rules 173-39-02.4 and 173-39-02.11 
of the Administrative Code. ODA proposes to rescind this rule and to move its contents to either rule 173-39-02.4 
or 173-39-02.11 of the Administrative Code. 
‘ 
Rule 173-39-03 of the Administrative Code establishes the general application process to become an ODA-certified provider. 
ODA proposes to amend this rule to achieve the following: 
 

• Delete the introductory paragraph. 
 

• No longer require the applicant to participate in an interview with the individual (future employer of record) before 
applying for certification [¶(A)(2)] For more information, please review ODA’s response to BIA questions #9 and 
#10. 

 
• No longer require the provider to complete the application in 90 days. [¶(A)(1)] For more information, please review 

ODA’s response to BIA questions #9 and #10. 
 
• No longer require an on-site review of the applicant’s place of business before certifying an applicant to be a 

participant-directed provider. [¶(C)(1)] For more information, please review ODA’s proposal for ¶(A)(3) of 
rule 173-39-02 of the Administrative Code and ODA’s response to BIA questions #9 and #10. 

 
• Shorten the processing time between the date an applicant submits a complete application and the date of 

certification by requiring ODA’s designee to complete a pre-certification review within 60 days (instead of 90 days) 
after receiving a complete application from most providers [¶(C)(1)(b)] and within 30 days (instead of 90 days) after 
receiving a complete application from an applicant to become a participant-directed provider [¶(C)(3)]. For ODA’s 
designees, the trade off is the reduced frequency of reviews in rule 173-39-04 of the Administrative Code. 

 
• Add ODA previously revoked the provider’s certification as a reason that ODA may deny a provider’s application. 

[¶(H)(1)(e)] 
 
Rule 173-39-04 of the Administrative Code establishes the requirements for structural compliance reviews. ODA’s proposals 
to amend this rule will result in amending approximately more than 50% of the rule, so ODA proposes to rescind the rule and 
to adopt a new rule in its place to comply with the 50% guideline in §4.3.1 of LSC’s Rule Drafting Manual. In doing so, ODA 
proposes to achieve the following: 

https://www.lsc.ohio.gov/assets/organizations/legislative-service-commission/files/subject-legislative-information-administrative-rule-drafting-manual.pdf
https://www.lsc.ohio.gov/assets/organizations/legislative-service-commission/files/subject-legislative-information-administrative-rule-drafting-manual.pdf
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• Reduce the required frequency of compliance reviews for providers of most services from every year (under the 

current rule) to every three years [¶(B)] This proposal will have the effect of (1) reducing the number of compliance 
reviews for providers, and (2) reducing the number of compliance reviews that ODA’s designees need to conduct. 
Please review the related proposal for ¶(G). 
 

• Require ODA’s designee to retain a request for an extension of their deadline to review a provider in the PASSPORT 
information management system (PIMS). [¶(C)(2)] 

 
• Move the requirements for ODA’s designees regarding (1) which designee is responsible to review certain providers, 

(2) the type of review that it shall conduct, and (3) the scope of that review form the text of the rule to table format 
in Appendix A. 

 
• Clarify that ODA’s designee is required to conduct an introductory conference with the provider to explain the 

purpose and scope of a review before conducting that review. [¶(E)(2)] This was implied, but not clearly required, 
in the current version of this rule. 

 
• Move the table on sample sizes from the rule text to Appendix B. 
 
• Require ODA’s designees to email providers of the results of the review if the provider is not available for an exit 

interview. [¶(F)(1)(a)] This proposal will have the impact of not requiring providers to participate in exit interviews 
when they are unavailable to do so. 

 
• Replace the requirement to demonstrate compliance in 7 days with a requirement to do so in 5 days. [¶(F)(1)(d)] 

Please review the proposal for ¶(J). This proposal will align with the deadline to demonstrate compliance in rule 
173-39-05 of the Administrative Code. 

 
• Indicate that ODA may consider the review of an ODA-certified provider by the Ohio Department of Developmental 

Disabilities (ODODD) or by ODM to satisfy the requirements to review the provider under this rule under certain 
circumstances. [¶(G)] This proposal will have the effect of (1) reducing the number of compliance reviews for 
providers who are regulated by ODA as a certified provider and also ODODD or ODM, and (2) reducing the number 
of compliance reviews that ODA’s designees need to conduct. 

 
• Indicate that if any deadline in this rule occurs on a Saturday, Sunday, or legal holiday under R.C. §1.14, the 

deadline is extended to the next day that is not a Saturday, Sunday, or legal holiday under R.C. §1.14. [¶(J)] This 
is because ODA does not want to establish a deadline on a Saturday, Sunday, or legal holiday and does not was 
to use the term business day, which has no established meaning and could hold different meanings to different 
readers. 

 
Rule 173-39-05 of the Administrative Code establishes disciplinary actions for non-compliant ODA-certified providers. ODA 
proposes to amend this rule to achieve the following: 
 

• Indicate that if any deadline in this rule occurs on a Saturday, Sunday, or legal holiday under R.C. §1.14, the 
deadline is extended to the next day that is not a Saturday, Sunday, or legal holiday under R.C. §1.14. [¶(F)] Pease 
review the notes on ¶(J) of rule 173-39-04 of the Administrative Code for more information. 
 

• Delete business as it occurs before five days in ¶(B)(1)(b)(1). Pease review the notes on ¶(F) of this rule and 
¶(F)(1)(d) of rule 173-39-04 of the Administrative Code for more information. 

 
Lastly, ODA also proposes to make additional non-substantive changes to the rules in this package. 
 

https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
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3. Please list the Ohio statutes that authorize the agency, board or commission to adopt the 
rule(s) and the statutes that amplify that authority.  
 
R.C. §§ 121.07, 121.36,2 173.01, 173.02, 173.39, 173.391, 173.52, 173.522, 173.54, and 173.543. 
 

4. Does the regulation implement a federal requirement? Is the proposed regulation being 
adopted or amended to enable the state to obtain or maintain approval to administer and 
enforce a federal law or to participate in a federal program?  
If yes, please briefly explain the source and substance of the federal requirement. 
 
In order for the Centers for Medicare and Medicaid Services (CMS) to approve Ohio’s application for a Medicaid waiver 
authorizing the state to launch and maintain the PASSPORT and Assisted Living Programs, 42 C.F.R. 441.352 requires ODA 
to establish provider-certification requirements to safeguard the health and welfare of individuals who receive services through 
the program. 
 

5. If the regulation includes provisions not specifically required by the federal government, 
please explain the rationale for exceeding the federal requirement. 
 
These rules exist to comply with the state laws mentioned in ODA’s response to #2. Those state laws require ODA to adopt 
rules to establish requirements for provider certification and the PASSPORT and Assisted Living Programs. 
 

6. What is the public purpose for this regulation (i.e., why does the Agency feel that there 
needs to be any regulation in this area at all)? 
 
These rules exist to comply with the state laws mentioned in ODA’s response to #2. Those state laws require ODA to adopt 
rules to establish requirements for provider certification and the PASSPORT and Assisted Living Programs. 
 

7. How will the Agency measure the success of this regulation in terms of outputs and/or 
outcomes? 
 
ODA and its designees monitor providers to ensure compliance for the continued health and safety of individuals receiving 
services from ODA-certified providers. [173-39-04] ODA will judge the proposed amendments to these rules to be a success 
when ODA and its designees find few violations against them during structural compliance reviews or investigations of alleged 
incidents.  
 

8. Are any of the proposed rules contained in this rule package being submitted pursuant 
to R.C. 101.352, 101.353, 106.032, 121.93, or 121.931?  
If yes, please specify the rule number(s), the specific R.C. section requiring this submission, 
and a detailed explanation.  
 
No. 
 

Development of the Regulation 
9. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.  
If applicable, please include the date and medium by which the stakeholders were initially 
contacted. 
 

                                                           
2 R.C. §121.36 applies to only rule 173-39-02.11 of the Administrative Code. 

https://codes.ohio.gov/ohio-revised-code/section-121.07
https://codes.ohio.gov/ohio-revised-code/section-121.36
https://codes.ohio.gov/ohio-revised-code/section-173.01
https://codes.ohio.gov/ohio-revised-code/section-173.02
https://codes.ohio.gov/ohio-revised-code/section-173.39
https://codes.ohio.gov/ohio-revised-code/section-173.391
https://codes.ohio.gov/ohio-revised-code/section-173.52
https://codes.ohio.gov/ohio-revised-code/section-173.522
https://codes.ohio.gov/ohio-revised-code/section-173.54
https://codes.ohio.gov/ohio-revised-code/section-173.543
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-441/subpart-H/section-441.352
https://www.ecfr.gov/current/title-42/chapter-IV/subchapter-C/part-441/subpart-H/section-441.352
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ODA’s guide Participating in ODA’s Rule Development and the main rules webpage on ODA’s website encourage 
stakeholders and the general public to give input on improving ODA’s rules and provide contact information for doing so. From 
each rule’s effective date to the date of this BIA, ODA has received no input from stakeholders or the general public on any 
rule in this package.  
 
On March 25, 2022, the Common-Sense Initiative (CSI) conducted a video conference with ODA to discuss the requirement 
in rule 173-39-02 of the Administrative Code for agency providers to have for three months of previous experience to be 
certified. A provider had informed CSI that the requirement created an adverse impact on her business. On March 30, 2022, 
CSI emailed a list of questions to ODA about this requirement. On September 28, 2022, CSI asked ODA to recommend ways 
to give agency providers flexibility regarding this requirement. 
 
On May 17, 2022, ODA emailed the following stakeholders to explain how artificial intelligence has added a new dimension 
to interpreting rules, define regulatory restrictions, declare the need to reduce regulatory restrictions, explain how ODA can 
reduce regulatory restrictions by eliminating duplicate uses of regulatory restrictions, provide stakeholders with an opportunity 
to make recommendations on ODA’s plan, and provide stakeholders with an opportunity to make recommendations on 
eliminating any regulatory restriction in any chapter of ODA’s rules: 
 

• Catholic Social Services of the Miami Valley. 
• LeadingAge Ohio. 
• Ohio Assisted Living Association (OALA). 
• Ohio Academy of Senior Health Sciences, Inc. 
• Ohio Adult Day Healthcare Association (OADHA). 
• Ohio Association of Area Agencies on Aging (O4A). 
• Ohio Association of Medical Equipment Suppliers (OAMES). 
• Ohio Association of Senior Centers (OASC). 
• Ohio Council for Home Care and Hospice (OCHCH). 
• Ohio Health Care Association (OHCA). 
• Ohio Jewish Communities. 
• State Long-Term Care Ombudsman. 

 
Over time, it has been a common occurrence for applicants for certification as participant-directed providers to begin the 
online application, but not finish it. Applicants emailed ODA at provider_Enrollment@ag.ohio.gov or called ODA to explain 
that it was too difficult to provide the information necessary to apply. On October 1, 2022, PNM (an Ohio Dept. of Medicaid 
system) became the new online application system. This increased the number of applicants for certification as participant-
directed providers with incomplete applications and increased the number of applicants informing ODA that the application 
process is too cumbersome. 
 

10. What input was provided by the stakeholders, and how did that input affect the draft 
regulation being proposed by the Agency? 
 

On March 30, 2022, ODA provided responses to CSI’s questions (from earlier on the same day) about the previous-
experience requirement in rule 173-39-02 of the Administrative Code for agency providers. On November 16, 2022, ODA 
responded to CSI’s request on September 28, 2022 to recommend ways to increase flexibility regarding the previous-
experience requirement. ODA indicated that it proposes to eliminate the requirement, but proposes to keep the part of the 
requirement that requires the business to have an active business registration with the Ohio Secretary of State. 
 
In response to its May 17, 2022 emails, ODA received 0 recommendations from stakeholders on this chapter of rules. 
 
ODA proposes to simplify the application process to become a participant-directed provider in response to the incomplete 
applications and complaints from applicants. Specifically, ODA proposes to do the following: 
 

• No longer require applicants to complete their applications in 90 days. [173-39-03] 
 

http://www.registerofohio.state.oh.us/about/ruleMakingGuides
http://www.registerofohio.state.oh.us/about/ruleMakingGuides
https://aging.ohio.gov/Rules
https://aging.ohio.gov/Rules
mailto:provider_Enrollment@ag.ohio.gov
mailto:provider_Enrollment@ag.ohio.gov
https://aging.ohio.gov/agencies-and-service-providers/certification/provider-certification-process-changes
https://aging.ohio.gov/agencies-and-service-providers/certification/provider-certification-process-changes
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• No longer require the applicant to participate in an interview with the individual (future employer of record) before 
the first episode of service [173-39-02.4] or before applying for certification [173-39-03]. 
 

• No longer require a participant-directed provider to have a place of business. [173-39-02] 
 
• No longer require an on-site review of the applicant’s place of business before certifying. [173-39-03] 

 
• Replace the initial training requirements with training that the individual (employer of record) determines to be 

appropriate. [173-39-02.4] 
 
• No longer require form ODA1042 as evidence of successful completion of initial training. [173-39-02.4] 

 
• Clarify that a driver’s license and auto liability insurance are not qualifications for certification. [173-39-02.4] 

 
• No longer establish qualifications to become a certified participant-directed provider of personal care that differ 

from the qualifications to become a certified participant-directed provider of the choices home care attendant 
service. [173-39-02.11] 

 
The following explains ODA’s rationale behind these proposals: 
 

• A participant-directed provider is generally a family member of the individual who hires them and not a person who 
is pursuing a long-term care career as a participant-directed provider. A person may leave their current career to 
care for their family member, which may delay or prevent their family member’s need to move into a nursing home. 
After their loved one enters a nursing home or expires, the participant-directed provider typically does not continue 
to provide services to other individuals. 
 

• The individual who receives services is the employer of record for the participant-directed provider. As the 
employer, the individual is the person to determine what training their employee needs to provide the activities that 
they need to safely remain in their home. 

 
11. What scientific data was used to develop the rule or the measurable outcomes of the rule? 

How does this data support the regulation being proposed? 
 
Individuals enrolled in the PASSPORT and Assisted Living Programs have a higher risk for contracting COVID-19 than the 
general population. Accordingly, the flexibility in rule 173-39-02 of the Administrative Code for providers who collect 
handwritten or electronic signatures to verify service provision to collect those unique identifiers on dates other than the date 
of service was based on guidelines from the Centers for Disease Control and Prevention (CDC) on reducing in-person 
interaction to limit exposure to COVID-19 (i.e., social distancing). Because the COVID-19 public health emergency is coming 
to an end, ODA is no longer proposing to retain this flexibility. 
 

12. What alternative regulations (or specific provisions within the regulation) did the Agency 
consider, and why did it determine that these alternatives were not appropriate? If none, 
why didn’t the Agency consider regulatory alternatives? 
 
R.C. §173.391 requires ODA to adopt rules to establish requirements for ODA-certified providers. Additionally, federal rules 
require ODA to establish adequate requirements for providers to assure the health and safety of individuals enrolled in ODA-
administered programs. 
 

13. What measures did the Agency take to ensure that this regulation does not duplicate an 
existing Ohio regulation? 
 

https://codes.ohio.gov/ohio-revised-code/section-173.391
https://codes.ohio.gov/ohio-revised-code/section-173.391
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R.C. §173.391 authorizes only ODA to develop standards for ODA-certified providers of services to individuals enrolled in 
ODA-administered programs.  
  

14. Please describe the Agency’s plan for implementation of the regulation, including any 
measures to ensure that the regulation is applied consistently and predictably for the 
regulated community. 
 
Before the proposed amendments to these rules take effect, ODA will post them on ODA’s website. ODA will also send an 
email to subscribers of our rule-notification service to feature them. 
 
Through regular monitoring activities, ODA and its designees will monitor ODA-certified providers for compliance. [173-39-04] 
 

Adverse Impact to Business 
15. Provide a summary of the estimated cost of compliance with the rule. Specifically, please 

do the following: 
 

a.  Identify the scope of the impacted business community; and 
 
Every ODA-certified provider. 
 

b. Quantify and identify the nature of all adverse impact (e.g., fees, fines, employer time 
for compliance, etc.). 
The adverse impact can be quantified in terms of dollars, hours to comply, or other 
factors; and may be estimated for the entire regulated population or for a representative 
business. Please include the source for your information/estimated impact. 

 
The following are the adverse impacts of these rules: 
 

• The act of applying for certification. [173-39-03] 
 

• General requirements to become and to remain an ODA-certified provider. These include compliance with 
(1) requirements established in rule 173-39-02 of the Administrative Code (e.g., providing ODA with contact 
information), (2) requirements on topics (e.g., background checks) that are referenced in rule 173-39-02 of the 
Administrative Code, but established outside of that rule (e.g., R.C. §§ 173.38 and 173.381), and (3) 
requirements on topics (e.g., records retention) that are established in rule 173-39-02 of the Administrative 
Code and also outside of the rule (e.g., 45 C.F.R. 75.361).  
 

• Specific requirements unique to each service (e.g., availability, qualifications to provide the service, continuing 
education/in-service training, supervisory visits3). [173-39-02.4, 173-39-02.11, and 173-39-02.21] 

 
• Compliance reviews, which involve a review of records and, in some circumstances, a provider’s place of 

business. [173-39-04] Although these requirements are primarily on ODA and its designees, providers must 
make their records and facilities available for review. 

 
• Disciplinary actions, which impact only non-compliant ODA-certified providers. [173-39-05] 

                                                           
3 Requirements for supervisory visits apply only to agency providers under rule 173-39-02.11 of the Administrative Code because agency 
providers are not always in the individual’s home to evaluate the personal care aide’s (PCA’s) compliance with the activities plan, the 
individual’s satisfaction, and the PCA’s performance. As the employer of record, the individual receiving services is the supervisor of a 
participant-directed provider and is always in their home to supervise the participant-directed provider when that provider provides activities 
to/for the individual. 

https://codes.ohio.gov/ohio-revised-code/section-173.391
https://codes.ohio.gov/ohio-revised-code/section-173.391
https://codes.ohio.gov/ohio-revised-code/section-173.38
https://codes.ohio.gov/ohio-revised-code/section-173.38
https://codes.ohio.gov/ohio-revised-code/section-173.381
https://codes.ohio.gov/ohio-revised-code/section-173.381
https://www.ecfr.gov/current/title-45/subtitle-A/subchapter-A/part-75/subpart-D/subject-group-ECFR7492b9ccc78b4d5/section-75.361
https://www.ecfr.gov/current/title-45/subtitle-A/subchapter-A/part-75/subpart-D/subject-group-ECFR7492b9ccc78b4d5/section-75.361
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The amount the PASSPORT and Assisted Living Programs pay providers for a service is an all-inclusive rate. It’s 
intended to cover the daily costs incurred in the service plus employee-related costs. The costs incurred as a result of 
this rule are likely calculated as part of a provider's operational budget—the cost of doing business and clerical jobs, 
such as retaining records and updating policies and procedures. 
 
Providers set the prices they bill to the PASSPORT and Assisted Living Programs. In turn, the PASSPORT and Assisted 
Living Programs pay each provider the amount the provider bills, so long as the price billed does not exceed the maximum 
that the Ohio Dept. of Medicaid (ODM) allows per unit. In the appendix to rule 5160-1-06.1 of the Administrative Code, 
ODM establishes the units of service for the PASSPORT Program and the maximum-allowable payment for each unit. 
In the appendix to rule 5160-1-06.5 of the Administrative Code, ODM establishes the units of service for the Assisted 
Living Program and the maximum-allowable payment for each unit. 
 

16. Are there any proposed changes to the rules that will reduce a regulatory burden imposed 
on the business community? Please identify. (Reductions in regulatory burden may include 
streamlining reporting processes, simplifying rules to improve readability, eliminating 
requirements, reducing compliance time or fees, or other related factors.) 
 
Yes. Many of ODA’s proposed amendments to the rules of this package will reduce regulatory impact. 
 
ODA will reduce the regulatory impact of rule 173-39-02 of the Administrative Code with proposals to achieve the following: 
 

• No longer require participant-directed providers to maintain a business site. [¶(A)(3)] For more information, please 
review ODA’s response to BIA questions #9 and #10. 
 

• No longer require providers who have a home health license under R.C. Chapter 3740 to have commercial liability 
insurance in addition to the surety bond required under R.C. Chapter 3740. [¶(A)(5)(a)(i)] 

 
• No longer require providers to report on significant changes in the individual’s physical, mental, or emotional status; 

environment, or safety since these matters are now reported under the incident-reporting requirements in 
rule 5160-44-05 of the Administrative Code. [¶(B)(3)(c)(iv)] 

 
• No longer exempt certain providers from the requirement to notify ODA’s designee at least 30 days before the last 

day the provider provides services. [¶(B)(3)(e)(iv)] 
 
• No longer require agency providers to have previous experience to be certified, but continue to require the provider 

to have an active registration with the Ohio Secretary of State. [¶(C)(1)] For more information, please review ODA’s 
response to BIA questions #9 and #10. 

 
• No longer repeat the specific requirements to become an ODA-certified participant-directed provider fin ¶(C)(3) of 

this rule that are covered under rule 173-39-02.4 of the Administrative Code. 
 

ODA will reduce the regulatory impact of rule 173-39-02.4 of the Administrative Code with proposals to achieve the following: 
 

• Move the scheduling requirements for participant-directed providers from rule 173-39-02.21 of the Administrative 
Code to ¶(B)(2)(b) of this rule. 

 
• No longer require an interview with the individual in before providing the first episode of the service. [¶(B)(4)(a)] For 

more information, please review ODA’s response to BIA questions #9 and #10. 
 

https://codes.ohio.gov/ohio-administrative-code/rule-5160-1-06.1
https://codes.ohio.gov/ohio-administrative-code/rule-5160-1-06.5
https://codes.ohio.gov/ohio-revised-code/chapter-3740
https://codes.ohio.gov/ohio-revised-code/chapter-3740
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• Reorganize paragraphs to clarify that a provider needs a driver’s license and insurance to qualify to transport an 
individual, not to qualify to be a participant-directed provider. [¶(B)(4)(b)] For more information, please review ODA’s 
response to BIA questions #9 and #10. 

 
• Replace the requirements for specific initial training with requirements for the individual (as the employer of record) 

and ODA or its designee to confer with one another to determine what training or skills the individual deems as 
appropriate for their participant-directed provider. [¶(B)(4)(c)] For more information, please review ODA’s response 
to BIA questions #9 and #10. 

 
• Indicate that the individual (as the employer of record) determines what continuing education courses their 

participant-directed provider needs to meet the individual’s needs and may seek assistance from ODA’s designee 
to complete this responsibility. [¶(B)(4)(d)] 

 
• No longer require completing form ODA1042 regarding initial training. [¶(B)(4)(e)] For more information, please 

review ODA’s response to BIA questions #9 and #10. 
 
• No longer require completing form ODA1043 regarding continuing education. [¶(B)(4)(e)] 

 
ODA will reduce the regulatory impact of rule 173-39-02.11 of the Administrative Code with proposals to achieve the following: 
 

• Move the scheduling requirements for participant-directed providers from rule 173-39-02.21 of the Administrative 
Code to ¶(C)(2)(a) of this rule. 
 

• Give flexibility to ODA-certified agency providers to conduct certain subsequent PCA supervisor visits in person or 
by telephone or video conference whether a public-health emergency exists or does not exist. [¶(C)(4)(b)(2)(b)] 

 
• No longer require ODA-certified agency providers to develop, implement, comply with, or maintain policies on 

performance appraisals for each staff position. [¶(C)(5)(c)] 
 
• Replace the requirements for ODA-certified participant-directed providers of personal care with a reference to the 

requirements for ODA-certified participant-directed providers of the choices home care attendant service, which 
makes the many of the qualifications and requirements for participant-directed providers the same for both services. 
[¶(D)] This will also apply the proposals for ¶¶ (B)(4)(c) and (B)(4)(d) to participant-directed providers of personal 
care. 

 
ODA will reduce the regulatory impact of rule 173-39-03 of the Administrative Code with proposals to achieve the following: 
 

• No longer require the applicant to participate in an interview with the individual (future employer of record) before 
applying for certification to become a participant-directed provider. [¶(A)(2)] For more information, please review 
ODA’s response to BIA questions #9 and #10. 

 
• No longer require the provider to complete the application in 90 days. [¶(A)(1)] For more information, please review 

ODA’s response to BIA questions #9 and #10. 
 
• No longer require an on-site review of the applicant’s place of business before certifying an applicant to be a 

participant-directed provider. [¶(C)(1)] For more information, please review ODA’s proposal for ¶(A)(3) of rule 173-
39-02 of the Administrative Code and ODA’s response to BIA questions #9 and #10. 

 
• Shorten the processing time between the date an applicant submits a complete application and the date of 

certification by requiring ODA’s designee to complete a pre-certification review within 60 days (instead of 90 days) 
after receiving a complete application from most providers [¶(C)(1)(b)] and within 30 days (instead of 90 days) after 
receiving a complete application from an applicant to become a participant-directed provider [¶(C)(3)]. 
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ODA will reduce the regulatory impact of rule 173-39-04 of the Administrative Code with proposals to achieve the following: 
 

• Reduce the required frequency of compliance reviews for providers of most services from every year (under the 
current rule) to every three years [¶(B)] This proposal will have the effect of (1) reducing the number of compliance 
reviews for providers, and (2) reducing the number of compliance reviews that ODA’s designees need to conduct. 
Please review the related proposal for ¶(G). 

 
• Require ODA’s designees to email providers of the results of the review if the provider is not available for an exit 

interview. [¶(F)(1)(a)] This proposal will have the impact of not requiring providers to participate in exit interviews 
when they are unavailable to do so. 

 
• Replace the requirement to demonstrate compliance in 7 days with a requirement to do so in 5 days. [¶(F)(1)(d)] 

Please review the proposal for ¶(J). This proposal will align with the deadline to demonstrate compliance in rule 
173-39-05 of the Administrative Code. 

 
• Indicate that ODA may consider the review of an ODA-certified provider by the Ohio Department of Developmental 

Disabilities (ODODD) or by ODM to satisfy the requirements to review the provider under this rule under certain 
circumstances. [¶(G)] This proposal will have the effect of (1) reducing the number of compliance reviews for 
providers who are regulated by ODA as a certified provider and also ODODD or ODM, and (2) reducing the number 
of compliance reviews that ODA’s designees need to conduct. 

 
• Indicate that if any deadline in this rule occurs on a Saturday, Sunday, or legal holiday under R.C. §1.14, the 

deadline is extended to the next day that is not a Saturday, Sunday, or legal holiday under R.C. §1.14. [¶(J)] This 
is because ODA does not want to establish a deadline on a Saturday, Sunday, or legal holiday and does not was 
to use the term business day, which has no established meaning and could hold different meanings to different 
readers. 

 
ODA will reduce the regulatory impact of rule 173-39-05 of the Administrative Code with proposals to indicate that if any 
deadline in this rule occurs on a Saturday, Sunday, or legal holiday under R.C. §1.14, the deadline is extended to the next 
day that is not a Saturday, Sunday, or legal holiday under R.C. §1.14. [¶(F)] Pease review the notes on ¶(J) of rule 173-39-
04 of the Administrative Code for more information. 
 

17. Why did the Agency determine that the regulatory intent justifies the adverse impact to 
the regulated business community? 
 
ODA is required to develop rules establishing requirements for ODA-certified providers and to ensure the health and safety 
of individuals enrolled in ODA-administered programs.  
 
Providers voluntarily apply for ODA certification. Certification is not required to provide a service unless a provider wants a 
government program that requires certification to pay the provider. Compliance with these rules is only required if a provider 
voluntarily chooses to participate in a program requiring certification, such as the PASSPORT and Assisted Living Programs. 
 

Regulatory Flexibility 
18. Does the regulation provide any exemptions or alternative means of compliance for small 

businesses? Please explain. 
 
Because the primary purpose of these rules is to ensure the health and safety of individuals enrolled in ODA-administered 
programs, the rules treat all providers the same, regardless of their size.  
 

https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
https://codes.ohio.gov/ohio-revised-code/section-1.14
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19. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 
penalties for paperwork violations and first-time offenders) into implementation of the 
regulation? 
 
ODA’s primary concern is the health and safety of individuals receiving services from ODA-certified providers. Whenever 
possible, ODA or its designees will treat administrative violations that do not involve health and safety as opportunities for 
improvement through warning notices and solicitation of corrective action. 
 

20. What resources are available to assist small businesses with compliance of the regulation? 
 
ODA and its designees are available to help providers of all sizes with their questions. Any person may contact Tom Simmons, 
ODA’s policy development manager, with questions about these rules. 

mailto:rules@age.ohio.gov
mailto:rules@age.ohio.gov
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173-39-02 ODA provider certification: requirements for providers to

become, and to remain, certified.

Introduction: This rule presents requirements for every type of provider to become, and to
remain, certified. For agency and assisted living providers, the requirements in this rule
include requirements for each provider's employees.

(A) Requirements for every type of provider to become certified:

(1) Qualifications: The provider shall meet all of the following:

(a) Any qualification (e.g., licensure, training requirements, staffing levels)
required by this chapter.

(b) Any qualification (e.g., licensure, certification, registration) required by
applicable federal, state, and local laws, including the requirement
under 45 C.F.R. Part 162 to have a national provider identifier (NPI), if
applicable.

(2) Criminal records checks and database reviews: The provider shall comply with
sections Sections 173.38 and 173.381 of the Revised Code and Chapter 173-9
of the Administrative Code establish the requirements for criminal records
checks and database reviews. Rule 173-9-02 of the Administrative Code lists
exceptions to the applicability of those requirements. The provider shall also
comply with rule Rule 5160-1-17.8 of the Administrative Code establishes
additional provider screening requirements for participation in a
medicaid-funded program.

(3) Business site:

(a)(3) Business site: The provider shall maintain a business site(s) from which to
conduct business, unless the provider is a participant-directed provider.

(b)(a) The provider's business site(s) for providing services shall meet are
subject to the HCBS setting requirements in rule 5160-44-01 of the
Administrative Code. A Additionally, any such business site used for
providing ADS or assisted living services may be subject to federal
heightened scrutiny under 42 C.F.R. 441.301(c)(5)(v) and rules
173-39-03 and 173-39-03.1 of the Administrative Code.

(c)(b) Each business site in which the provider retains records (e.g.,
headquarters, regional offices) shall have a designated, locked storage
space for retaining records that is accessible to ODA and its designee,
HHS, the state auditor's office, and ODM.
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(4) Contact information: The provider shall have a valid email address and
telephone number.

(5) Insurance: The provider shall have the following, unless the provider is a
participant-directed provider:

(a) A minimum of one million dollars in commercial liability insurance,
which includes coverage for individuals' losses due to theft or property
damage. In lieu of commercial liability insurance, a non-agency
provider may have a minimum of one million dollars in professional
liability insurance, which includes coverage for individuals' losses due
to theft or property damage.

(i) In lieu of commercial liability insurance, a provider with a license to
provide skilled home health services or non-medical home health
in accordance with Chapter 3740. of the Revised Code may
present evidence of a bond; or,

(ii) In lieu of commercial liability insurance, a non-agency provider
may have a minimum of one million dollars in professional
liability insurance, which includes coverage for individuals' losses
due to theft or property damage.

(b) Written instructions any individual may use to obtain payment for loss
due to theft or property damage caused by the provider, or if applicable,
the provider's employee.

(6) Provider agreements: The provider shall enter into, comply with, and maintain
an active status with the following:

(a) A medicaid-provider medicaid provider agreement, as required by under
rules 5160-1-17.2 and 5160-1-17.4 of the Administrative Code.

(b) A provider agreement with ODA's designee for the region in which the
provider seeks certification to provide services pursuant to rule
173-39-03 of the Administrative Code.

(7) Incident reporting: The provider shall have a written or electronic policy on
documenting incidents which complies with paragraph (B)(3)(b) of this rule.

(8) Electronic visit verification (EVV): The provider shall have an ODM-approved
EVV system in place compliant with rule Rule 5160-1-40 of the
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Administrative Code, if that rule requires the provider to do so establishes the
requirements for certain providers to have an ODM-approved EVV system in
place.

(B) Requirements for every type of provider to remain certified:

(1) Continuation: The provider shall remain in compliance with all requirements
under paragraph (A) of this rule.

(2) Service-related: For any service ODA certified the provider to provide furnish,
the provider shall report all reportable mandatory reporting items to verify the
service to ODA or its designee and comply with any rule in this chapter
regulating the provision of the service. If the provider's only means to comply
with service-verification requirements in those rules is to collect the
individual's handwritten or electronic signature (or electronic or handwritten
initials), the provider may collect the individual's handwritten or electronic
signature (or electronic or handwritten initials) on a date later than the date of
service. If there is any conflict between this paragraph and a rule in this
chapter, this paragraph overrides the conflicting requirement in another rule
of this chapter.

(3) Reporting:

(a) APS: Section 5101.63 of the Revised Code, as applicable, requires
establishes a requirement for the provider to report any reasonable
cause to believe an individual suffered abuse, neglect, or exploitation to
the local adult protective services program. The provider shall also
notify ODA or its designee within one business day after becoming
aware of the reasonable cause.

(b) Incidents: The provider shall notify ODA or its designee of an incident no
later than one business day after the provider is aware of the incident is
subject to the incident-reporting requirements in rule 5160-44-05 of the
Administrative Code.

(c) Significant changes: The provider shall notify ODA or its designee no
later than one business day after the provider is aware of any significant
change that may affect the individual's service needs, including one or
more of the following:

(i) The provider does not provide an authorized service at the time, or
for the period of time, authorized by ODA's designee.
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(ii) The individual moves to another address.

(iii) The individual's repeated refusal of services.

(iv) There is a significant change in the individual's physical, mental, or
emotional status; environment; or, safety.

(d) Contact information: The provider shall notify ODA or its designee of any
change in the provider's telephone number, mailing address, or email
address within seven days after the change.

(e) Last day of service: Unless the provider is an assisted living provider, the
provider shall notify the individual and ODA's designee in writing at
least thirty days before the last day the provider provides services to the
individual, unless one or more of the following occurs:

(i) The individual has been hospitalized, placed in a long-term care
facility, or is deceased.

(ii) The health or safety of the individual or provider is at serious,
imminent risk.

(iii) The individual chooses to no longer receive services from the
provider.

(4) Confidentiality: The provider is subject to all state and federal laws and
regulations governing individual confidentiality including sections 5160.45 to
5160.481 of the Revised Code, 42 C.F.R. 431.300 to 431.307, and 45 C.F.R.
parts 160, 162, and 164.

(5) Legally-responsible family members: The provider shall not provide a service to
an individual if the provider is the individual's spouse, parent, step-parent,
legal guardian, power of attorney, or authorized representative. During a state
of emergency declared by the governor or a federal public health emergency,
a provider may provide a service to an individual if the provider is the
individual's spouse, parent, or step-parent. The period in which a spouse,
parent, or step-parent is qualified to provide a service to an individual during
a state of emergency declared by the governor or a federal public health
emergency ends when the provider's medicaid provider agreement is
terminated.
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(6) Volunteers:

(a) For agency and assisted living providers, the provider shall not allow a
volunteer to may provide any a service that ODA certified the provider
to provide unless only if the volunteer is supervised by the provider's
supervisory staff.

(b) For non-agency providers, the provider shall not allow a volunteer to may
provide any a service that ODA certified the provider to provide unless
only if ODA's designee authorizes the provider to do so.

(c) For participant-directed providers, the provider shall not allow a volunteer
to may provide any a service that ODA certified the provider to provide
unless only if ODA's designee and the individual authorize the provider
to do so.

(7) Person-centered planning: The provider shall comply with is subject to the
person-centered planning requirements in rule 5160-44-02 of the
Administrative Code.

(8) Ethical, professional, respectful, and legal service standards: The provider shall
not engage in any unethical, unprofessional, disrespectful, or illegal behavior
including the following:

(a) Consuming alcohol while providing services to the individual.

(b) Consuming medicine, drugs, or other chemical substances in a way that is
illegal, unprescribed, or impairs the provider from providing services to
the individual.

(c) Accepting, obtaining, or attempting to obtain money, or anything of value,
including gifts or tips, from the individual or his or her household or
family members.

(d) Engaging the individual in sexual conduct, or in conduct a reasonable
person would interpret as sexual in nature, even if the conduct is
consensual.

(e) Leaving the individual's home when scheduled to provide a service for a
purpose not related to providing the service without notifying the
agency supervisor, the individual's emergency contact person, any
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identified caregiver, or ODA's designee.

(f) Failing to cooperate with or Treating treating ODA or its designee
disrespectfully.

(g) Engaging in any activity while providing a service that may distract the
provider from providing the service as authorized, including the
following:

(i) Watching television, movies, videos, or playing games on
computers, personal phones, or other electronic devices whether
owned by the individual, provider, or the provider's staff.

(ii) Non-care-related socialization with a person other than the
individual (e.g., a visit from a person who is not providing care to
the individual; making or receiving a personal telephone call; or,
sending or receiving a personal text message, email, or video).

(iii) Providing care to a person other than the individual.

(iv) Smoking tobacco or any other material in any type of smoking
equipment, including cigarettes, electronic cigarettes, vaporizers,
hookahs, cigars, or pipes.

(v) Sleeping.

(vi) Bringing a child, friend, relative, or anyone else, or a pet, to the
individual's place of residence.

(vii) Discussing religion or politics with the individual and others.

(viii) Discussing personal issues with the individual or any other
person.

(h) Engaging in behavior that causes, or may cause, physical, verbal, mental,
or emotional distress or abuse to the individual including publishing
photos of the individual on social media without the individual's written
or electronic consent.

(i) Engaging in behavior a reasonable person would interpret as inappropriate
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involvement in the individual's personal relationships.

(j) Making decisions, or being designated to make decisions, for the
individual in any capacity involving a declaration for mental health
treatment, power of attorney, durable power of attorney, guardianship,
or authorized representative.

(k) Selling to, or purchasing from, the individual products or personal items,
unless the provider is the individual's family member who does so only
when not providing services.

(l) Consuming the individual's food or drink, or using the individual's
personal property without his or her consent.

(m) Taking the individual to the provider's business site, unless the business
site is an ADS center, RCF, or (if the provider is a participant-directed
provider) the individual's home.

(n) Engaging in behavior constituting a conflict of interest, or taking
advantage of, or manipulating services resulting in an unintended
advantage for personal gain that has detrimental results to the
individual, the individual's family or caregivers, or another provider.

(9) Training: The provider shall participate in ODA's or its designee's mandatory
free provider training sessions.

(10) Records and monitoring:

(a) Records retention:

(i) Service records: The provider shall retain all records necessary
(including activity plans, assessments (if required), permits (if
required), and all reportable information mandatory reporting
items to verify an episode of service), and in such form, so as to
fully disclose the extent of the services the provider provided, and
significant business transactions, until all of the following periods
of time have passed:

(a) Six years after the date the provider receives payment for the
service.
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(b) The date on which ODA, its designee, ODM, or a
duly-authorized law enforcement official concludes a
review of the records and any findings are resolved.

(c) The date on which the auditor of the state of Ohio, the
inspector general, or a duly-authorized law enforcement
official concludes an audit of the records and any findings
are resolved.

(ii) Employee Qualification records: The Each provider shall retain all
records regarding the provider's or an employee's background
checks and qualifications to provide a service (including records
on initial qualifications and successful completion of orientation
and subsequent training (if required)) for the duration of the
provider's certification or the duration of their the employee's
employment and for six years after the provider is no longer
certified or no longer retains the employee. Qualification records
include records on background checks, initial qualifications,
orientation, and training.

(iii) Electronic records: The provider may use an electronic system to
collect or retain records.

(b) Compliance reviews: The provider shall participate in good faith, and
assist ODA and its designee with scheduling, in any compliance
reviews under rule 173-39-04 of the Administrative Code and assist
ODA and its designee with scheduling those reviews.

(c) Access: The provider shall, upon request, immediately provide
representatives of ODA, or its designee, HHS, the state auditor's office,
and ODM with access to its business site(s) during the provider's
normal business hours, a place to work in its business site(s), and access
to policies, procedures, and records for each unit of service billed.

(11) Payment:

(a) The provider shall may bill only for a service only if the provider
complies with the requirements under all applicable laws, rules, and
regulations, including service-verification requirements.

(b) ODA's obligation to pay the provider for the costs of services the provider
provides provided as a certified provider is subject to the hold and
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review process described in rule 5160-1-27.2 of the Administrative
Code.

(c) The provider shall accept the payment rates established in its provider
agreement with ODA's designee as payment in full for the services it
provides, and not seek any additional payment for services from the
individual or any other person.

(d) The provider may provide a service not authorized by the individual's
person-centered services plan, but ODA (or its designee) shall only pay
the pays a provider only for providing services authorized by the
individual's person-centered services plan.

(12) Other laws: The provider shall comply with is subject to all applicable federal,
state, and local laws, rules, and regulations and is responsible for ensuring all
subcontractors comply with all applicable federal, state, and local laws, rules,
and regulations.

(13) Rules updates: The provider shall subscribe to receive email updates on
ODA’s rules on https://aging.ohio.gov.

(C) Requirements for specific types of providers to become certified:

(1) Agency providers:

(a) Experience: On the day the provider applies to become certified by ODA,
the provider shall provide records to ODA verifying the provider has at
least three months of experience providing the specific service for
which it seeks certification from ODA to at least two Ohio adults in a
HCBS setting. The provider's experience shall include all of the
following related to providing those services:

(i) The provider was a business entity with an active registration from
the Ohio secretary of state.

(ii) The provider invoiced and was paid for providing the services.

(iii) Evidence that the services occurred during the twelve months
preceding the day the provider applies to become certified by
ODA.

(b)(a) Identifying key persons: Disclosures: The provider shall disclose the
following:
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(i) The name of any person with an ownership interest in the provider.

(ii) The name of any person with an ownership interest in the provider
who was convicted of a felony under a state or federal law.

(iii) A table of organization clearly identifying lines of administrative,
advisory, contractual, and supervisory responsibilities.

(iv) The active registration as a business entity with the Ohio secretary
of state.

(c)(b) Statements: The provider shall provide ODA or its designee with
statements on the following:

(i) The purpose of the provider's business.

(ii) The provider's compliance with 45 C.F.R. 80.4 regarding the
provision of services.

(iii) The provider's compliance with the Equal Employment
Opportunity Act of 1972, federal wage-and-hour laws, and
workers' compensation laws regarding the recruitment and
employment of persons.

(iv) The provider's payment of all applicable federal, state, and local
income and employment taxes for the most recent year.

(d)(c) Policies: The provider shall have written policies, bylaws, or articles of
incorporation (or an electronic record of written policies, bylaws, or
articles of incorporation). Additionally, if the provider has a governing
board, the provider shall have written bylaws or an electronic record of
written policies; and, if the provider is incorporated, the provider shall
have written articles of incorporation or an electronic record of written
policies. The policies, bylaws, or articles of incorporation shall that
include requirements for its employees to provide services in a manner
compliant with paragraph (B)(8) of this rule.

(2) Non-agency providers: The provider shall provide a statement to ODA or its
designee certifying that he or she paid all applicable federal, state, and local
income and employment taxes.
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(3) Participant-directed providers: A person may qualify to become a
participant-directed provider only if the person meets the requirements in rule
173-39-02.4 of the Administrative Code.

(a) Age: The provider shall be at least eighteen years of age.

(b) Identification: The provider shall have a valid social security number and
at least one of the following current, valid, government-issued,
photographic identification cards:

(i) Driver's license.

(ii) State of Ohio identification card.

(iii) United States of America permanent resident card.

(c) Communication:

(i) The provider shall read, write, and understand English at a level that
enables the provider to comply with this rule and any rule in this
chapter to which the provider is subject.

(ii) The provider shall be able to effectively communicate with the
individual.

(4) Assisted living providers:

(a) Preemption: The provider shall acknowledge that any statute governing,
or rule regulating, the assisted living program supersedes any clause in
the RCF's resident agreement.

(b) License: The provider shall have an RCF license issued under Chapter
3701-16 of the Administrative Code and comply with section 3721.121
of the Revised Code.

(c) Identifying key persons: The provider shall disclose the following:

(i) The name of any person with an ownership interest in the provider.

(ii) The name of any person with an ownership interest in the provider
who was convicted of a felony under a state or federal law.

(iii) A table of organization clearly identifying lines of administrative,

173-39-02 11
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advisory, contractual, and supervisory responsibilities.

(d) Statements: The provider shall provide ODA or its designee with
statements on the following:

(i) The provider's compliance with 45 C.F.R. 80.4 regarding the
provision of services.

(ii) The provider's compliance with the Equal Employment Opportunity
Act of 1972, federal wage-and-hour laws, and workers'
compensation laws regarding the recruitment and employment of
persons.

(e) Policies: The provider shall have written policies, bylaws, or articles of
incorporation (or an electronic record of policies, bylaws, or articles of
incorporation). Additionally, if the provider has a governing board, the
provider shall have written bylaws or an electronic record of bylaws;
and, if the provider is incorporated, the provider shall have written
articles of incorporation or an electronic record of articles of
incorporation. The policies, bylaws, or articles of incorporation shall
that include the following:

(i) Ethical, professional, respectful, and legal service provision: In A
requirement for the residents' rights policy that the provider
adopts to comply with under section 3721.12 of the Revised
Code, the provider shall require its employees to comply with to
apply the prohibition against unethical, unprofessional,
disrespectful, or illegal behavior under paragraph (B)(8) of this
rule to its employees.

(ii) Abuse, neglect, and exploitation: To comply with paragraph
(B)(3)(a) of this rule, in A requirement for the policy that the
provider adopts under rule 3701-64-02 of the Administrative
Code on reporting abuse, neglect, or exploitation to ODH, the
provider shall also require reporting to apply the requirement
under paragraph (B)(3)(a) of this rule to report abuse, neglect, or
exploitation to ODA or its designee to its employees.

(iii) Incident reporting: To comply with paragraph (A)(7) of this rule, in
A requirement for the policy that the provider adopts under
paragraph (B) of rule 3701-16-12 of the Administrative Code, the
provider shall also require reporting to apply the requirement
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under paragraph (B)(3)(b) of this rule to report incidents to ODA
or its designee according to paragraph (B)(3)(b) of this rule to its
employees.

(D) Requirements for specific types of providers to remain an ODA-certified provider:

(1) Agency providers: The provider shall remain in compliance with all
requirements under paragraphs (B) and (C)(1) of this rule.

(2) Non-agency providers: The provider shall remain in compliance with all
requirements under paragraphs (B) and (C)(2) of this rule.

(3) Participant-directed providers:

(a) Continuation: The provider shall remain in compliance with all
requirements under paragraphs (B) and (C)(3) of this rule.

(b) Records retention: In addition to the records-retention requirements under
paragraph (B)(10)(a) of this rule, the provider shall store the
individual's records in the home of the individual in a physical location
or an electronic device that is accessible to the provider, individual, and
ODA or its designee.

(4) Assisted living providers:

(a) Continuation: The provider shall remain in compliance with all
requirements under paragraphs (B) and (C)(4) of this rule.

(b) Payment:

(i) The assisted living program shall does not pay for any service the
provider provides to an individual before ODA's designee enrolls
the individual into the program and before ODA's designee
authorizes the service in the individual's person-centered services
plan.

(ii) If an individual is absent from the RCF, the provider shall not
accept a payment for the service under rule 173-39-02.16 and
5160-33-07 of the Administrative Code or charge the individual
an additional fee for the service or to hold the unit during the
individual's absence.
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(c) Transfers/discharges: The provider shall transfer or discharge an
individual under the terms of section Section 3721.16 of the Revised
Code establishes the terms for transferring or discharging an individual.

(d) Last day of service: If the provider terminates its medicaid-provider
agreement, pursuant to section 3721.19 of the Revised Code, it shall
provide written notification to the individual and to ODA's designee at
least ninety days before terminating the provision of services to the
individual.

(E) ODA may certify a provider that was previously certified by ODA, but voluntarily
withdrew its certification, but shall not certify a provider if ODA previously
revoked the provider's certification with ODA.
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TO BE RESCINDED

173-39-02.4 ODA provider certification: choices home care attendant service
(CHCAS).

(A) "Choices home care attendant service" (service) means a participant-directed service
that provides specific activities to support the needs of an individual with impaired
physical or cognitive functioning, including the following activities:

(1) Personal assistance with bathing; dressing; grooming; caring for nail, hair and oral
hygiene; shaving; deodorant application; skin care; foot care; ear care; feeding;
toileting; ambulation; changing position in bed; assistance with transfers,
normal range of motion, and nutrition and fluid intake.

(2) General household assistance with the planning; preparation and clean-up of
meals; laundry; bed-making; dusting; vacuuming; shopping and other errands;
the replacement of furnace filters; waste disposal; seasonal yard care; and snow
removal.

(3) Heavy household chores including washing floors; windows and walls; tacking
down loose rugs and tiles; moving heavy items of furniture to provide safe
access and egress.

(4) Assistance with money management and correspondence as directed by the
individual.

(5) Escort and transportation to community services, activities, and resources. This
activity is offered in addition to medical transportation available under the
medicaid state plan, and does not replace it.

(B) Requirements for an ODA-certified provider of the choices home care attendant service:

(1) General requirements: The provider is subject to the requirements in rule
173-39-02 of the Administrative Code.

(2) Availability: The provider shall maintain availability to provide this service as
agreed upon with the individual and as authorized in the individual's person-
centered service plan.

(3) Oversight: The individual who receives the service is the employer of record and is
responsible for supervising the provider. As used in this paragraph, "employer
of record" means the individual who employs the provider; supervises the 
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provider; pays the appropriate state, federal, and local taxes; and pays premiums
for worker's compensation and unemployment compensation insurance. A
financial management service acts as the agent of the common-law employer
with the participant-directed individual provider that the individual employs.

(4) Provider qualifications:

(a) General qualifications:

(i) Only an ODA-certified participant-directed individual provider or an
ODA-certified agency provider qualifies to provide this service.

(ii) The provider shall complete an application to become an ODA-
certified participant-directed individual provider.

(iii) At the request of an individual, the provider shall participate in an
interview with the individual before providing the first episode of
service to the individual.

(iv) The provider shall be at least eighteen years of age.

(v) The provider shall have a valid social security number and at least one
of the following current, valid, government-issued, photographic
identification cards:

(a) Driver's license.

(b) State of Ohio identification card.

(c) United States of America permanent residence card.

(vi) The provider shall read, write, and understand English at a level
which enables the provider to comply with this rule and rule
173-39-02 of the Administrative Code.

(vii) The provider shall be able to effectively communicate with the
individual.

(viii) Transporting the individual:

(a) If the provider intends to transport the individual, before
providing the first episode of transportation, the provider
shall show ODA's designee a valid driver's license and a valid
insurance identification card to show the provider has liability
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insurance for driving a vehicle which complies with the
financial responsibility requirements in Chapter 4501:1-02 of
the Administrative Code. The provider shall only transport
the individual in a vehicle for which ODA’s designee has
verified is insured.

(b) If the provider does not intend to transport the individual, the
provider shall provide a written or electronic attestation to
ODA's designee declaring the provider will not transport
the individual unless the provider complies with paragraph
(B)(4)(a)(viii)(a) of this rule before the first episode of
transportation.

(b) Initial training:

(i) There are five areas of core competency for a participant-directed
individual provider:

(a) Maintaining a clean and safe environment. Training on this
competency shall include the following topics:

(i) Basic home safety.

(ii) Universal precautions for the prevention of disease
transmission, including hand-washing and proper
disposal of bodily waste and medical instruments that
are sharp or may produce sharp pieces if broken.

(b) Promoting the individual's development.

(c) Assisting with ADLs.

(d) Communicating the individual's information to authorized
persons.

(e) Performing administrative tasks.

(ii) Beginning on July 1, 2014, every provider an individual hired on or
after July 1, 2014 shall successfully complete training in the core
competencies ODA listed under paragraph (B)(4)(b)(i) of this rule
before providing the first episode of service to an individual.

(iii) Beginning on September 1, 2014, every provider an individual hired
before July 1, 2014 shall successfully complete training in the core



173-39-02.4 TO BE RESCINDED 4
 

competencies ODA listed under paragraph (B)(4)(b)(i) of this rule
before continuing to provide this service to an individual.

(c) Continuing education: Each year, the provider shall successfully complete
at least eight hours of continuing education before the provider's
anniversary date of certification as an ODA-certified participant-directed
provider or the agency employee's anniversary date of hire.

(d) Person-centered training: The provider shall successfully complete any
training, including person-centered training, the individual or ODA's
designee consider necessary to meet the individual's needs. This training
is in addition to the eight hours of continuing education.

(e) Training records:

(i) Initial training verification: The individual shall provide ODA with,
and retain a copy of a completed and signed form ODA1042 and
evidence of successful completion of the training listed on the
form to verify that the provider complied with the initial training
requirements in this rule and rule 173-42-06 of the Administrative
Code. As used in this paragraph, "form ODA1042" means
"ODA1042 'Employee Core Competencies Verification' (March
2014)."

(ii) Continuing education verification: The individual shall retain a
completed and signed form ODA1043 to verify the provider
complied with the continuing education requirements in this rule
and rule 173-42-06 of the Administrative Code. The individual
shall also retain a copy of each certificate of completion and
course syllabus verifying the provider complied with this rule's
continuing education requirements. As used in this paragraph,
"form ODA1043" means "ODA1043 'Employee Continuing
Education Verification' (March 2014)."

(5) Service verification:

(a) Until rule 5160-1-40 of the Administrative Code requires a provider of
this service to use EVV, the provider shall complete the time sheets
the individual provides through the financial management service, which
shall include the date of service, the individual's name, a unique identifier
of the individual, the provider's name, the provider's arrival and departure
times, and a unique identifier of the provider to verify the accuracy of
the record.
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(b) If rule 5160-1-40 of the Administrative Code requires a provider of this
service to use EVV, the provider is not subject to paragraph (B)(5)(a) of
this rule.

(c) For each episode of service, the provider shall complete the service task
sheet with a description of the activities the provider provided and verify
the accuracy of the record with a unique identifier of the provider and a
unique identifier of the individual.

(C) Unit and rates:

(1) One unit of choices home care attendant service is fifteen minutes.

(2) The appendix to rule 5160-1-06.1 of the Administrative Code establishes the
maximum rate allowable for a unit of choices home care attendant service when
provided through the PASSPORT program.

(3) Rule 5160-31-07 of the Administrative Code establishes the rate-setting
methodology for the choices home care attendant service when provided
through the PASSPORT program.



*** DRAFT - NOT YET FILED ***
173-39-02.4 ODA provider certification: choices home care attendant

service.

(A) "Choices home care attendant service" (service) means a service that provides one or
more of the following activities to support the needs of an individual with impaired
physical or cognitive functioning:

(1) Assisting the individual with money management and correspondence as
directed by the individual, managing the home, handling personal affairs, and
providing assistance with self-administration of medications, as defined in
rule 173-39-01 of the Administrative Code.

(2) Assisting the individual with ADLs and IADLs.

(3) Homemaker activities listed in rule 173-39-02.8 of the Administrative Code
when those activities are specified in the individual's service plan and are
incidental to the activities in paragraphs (A)(1) and (A)(2) of this rule or are
essential to the health and welfare of the individual instead of other persons
living with the individual.

(4) Providing respite services to the individual's caregiver.

(5) Escort and non-medical transportation to community services, activities, and
resources.

(6) Providing an errand outside of the presence of the individual that is needed by
the individual to maintain the individual's health and safety (e.g., picking up a
prescription or groceries for the individual).

(7) The activities included in home maintenance and chores under rule 5160-44-12
of the Administrative Code.

(B) Requirements for an ODA-certified provider of the choices home care attendant
service:

(1) The provider is subject to rule 173-39-02 of the Administrative Code.

(2) Availability and scheduling:

(a) The provider shall maintain availability to provide this service as agreed
upon with the individual and as authorized in the individual's
person-centered services plan.

(b) No participant-directed provider may provide this service in excess of the
following limits:

(i) To more than five individuals per week.
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(ii) For more than forty hours per week for any individual who employs
the provider, unless the individual's case manager authorizes
working more than forty hours per week due to an emergency that
cannot be resolved by allowing another provider to provide the
service after the fortieth hour.

(iii) For more than a total of fifty-six hours per week regardless of the
number of individuals who employ the provider.

(3) Oversight: The individual who receives this service is the employer of record.
As used in this paragraph, "employer of record" means the individual who
employs the provider; supervises the provider; pays the appropriate state,
federal, and local taxes; and pays premiums for worker's compensation and
unemployment compensation insurance. A financial management service
(FMS) acts as the agent of the common-law employer with the
participant-directed individual provider the individual employs.

(4) Provider qualifications:

(a) Initial qualifications: A person may qualify to provide this service only if
the person meets all the following qualifications:

(i) The person is an ODA-certified participant-directed provider or an
ODA-certified agency provider.

(ii) The person is at least eighteen years of age.

(iii) The person has a valid social security number and at least one of
the following current, valid, government-issued, photographic
identification cards:

(a) Driver's license.

(b) State of Ohio identification card.

(c) United States of America permanent residence card.

(iv) The person reads, writes, and understands English at a level which
enables the person to comply with this rule and rule 173-39-02 of
the Administrative Code.

(v) The person is able to effectively communicate with the individual.

(b) Qualifications to transport the individual:

(i) If the provider intends to transport the individual, before providing
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the first episode of transportation, the provider shall show ODA's
designee a valid driver's license and valid insurance identification
card to show that the provider has liability insurance for driving a
vehicle which complies with the financial responsibility
requirements in Chapter 4501:1-02 of the Administrative Code. A
provider may transport an individual in a vehicle only if ODA’s
designee has verified that the vehicle is insured.

(ii) If the provider does not intend to transport the individual, the
provider shall provide a written or electronic attestation to ODA's
designee declaring the provider will not transport the individual
unless the provider complies with paragraph (B)(4)(b) of this rule
before the first episode of transportation.

(c) Initial training: ODA or its designee shall confer with the individual to
establish what training or skills the individual deems appropriate for
each participant-directed provider.

(d) Continuing education: Each year before the provider's anniversary date of
certification as an ODA-certified provider, the provider shall
successfully complete eight units of training that the individual
considers necessary to meet the individual's needs. ODA's designee
may assist the individual with the individual's responsibilities under this
paragraph.

(5) Service verification:

(a) Until rule 5160-1-40 of the Administrative Code requires a provider of
this service to use EVV, the following are the mandatory reporting
items that a provider retains on a time sheet that the individual provides
through the FMS for each episode of service to comply with the
requirements under paragraph (B)(10)(a)(i) of rule 173-39-02 of the
Administrative Code:

(i) Individual's name.

(ii) Service date.

(iii) Provider's name.

(iv) Provider's arrival time.

(v) Provider's departure time.

(vi) Unique identifier of the individual to attest to receiving the service.

(vii) Unique identifier of the provider to attest to providing the service.
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(b) The following are the mandatory reporting items that a provider retains on
a task sheet that the individual provides through the FMS for each
episode of service to comply with the requirements under paragraph
(B)(10)(a)(i) of rule 173-39-02 of the Administrative Code:

(i) Description of the activities provided.

(ii) Unique identifier of the provider to attest to providing the service.

(iii) Unique identifier of the individual to attest to receiving the service.

(C) Unit and rates:

(1) For the PASSPORT program, the appendix to rule 5160-1-06.1 of the
Administrative Code lists the following for the choices home care attendant
service:

(a) The unit as fifteen minutes.

(b) The maximum rate allowable for a unit.

(2) For the PASSPORT program, rule 5160-31-07 of the Administrative Code
establishes the rate-setting methodology for the choices home care attendant
service.
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173-39-02.11 ODA provider certification: personal care.

(A) "Personal care" means hands-on assistance with ADLs and IADLs (when incidental
to providing ADLs) in the individual's home and community. Personal care
activities include the following, when authorized in a person-centered services plan:

(1) Assisting the individual with managing the home, handling personal affairs, and
providing assistance with self-administration of medications, as defined in
rule 173-39-01 of the Administrative Code.

(2) Assisting the individual with ADLs and IADLs.

(3) Homemaker activities listed in rule 173-39-02.8 of the Administrative Code
when those activities are specified in the individual's service plan and are
incidental to the activities in paragraphs (A)(1) and (A)(2) of this rule or are
essential to the health and welfare of the individual rather than the
individual's family.

(4) Providing respite services to the individual's caregiver.

(5) Providing an errand outside of the presence of the individual that is needed by
the individual to maintain the individual's health and safety (e.g., picking up a
prescription or groceries for the individual).

(B) Qualifying provider types: Eligible providers of personal care are ODA-certified
agency providers and ODA-certified participant-directed personal care providers.

(C) Requirements for ODA-certified agency providers of personal care:

(1) General requirements: The provider shall comply with the requirements for
every ODA-certified agency provider in is subject to rule 173-39-02 of the
Administrative Code.

(2) Availability and staffing:

(a) The provider may accept a referral to provide personal care to an
individual only if the provider has adequate staffing levels of PCAs and
PCA supervisors to provide the number of hours ODA's designee
authorized for each individual.

(b) The PCA receives supervision from an RN or LPN under the direction of
an RN as defined in section 4723.01 of the Revised Code.
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(2)(c) Availability: The provider shall maintain staffing at adequate levels to
provide personal care seven days a week, including possessing a
back-up plan for providing personal care when the provider has no PCA
or PCA supervisor available.

(3) PCA requirements:

(a) Initial qualifications: The provider shall only may allow a person to serve
as a PCA only if the person meets at least one of the following
qualifications, the training and competency evaluation comply with
paragraph (C)(3)(e) of this rule, and the provider meets the verification
requirements under paragraph (C)(3)(f) of this rule:

(i) STNA: The person successfully completed a nurse aide training and
competency evaluation program approved by ODH under section
3721.31 of the Revised Code.

(ii) Medicare: The person met the qualifications to be a
medicare-certified home health aide according to one of the
following sets of standards:

(a) The standards in 42 C.F.R. 484.4 and 484.36, if the person
met those standards on or before January 12, 2018.

(b) The standards in 42 C.F.R. 484.80 and 484.115, if the person
met those standards on or after January 13, 2018.

(iii) Previous experience: The person has at least one year of supervised
employment experience as a home health aide or nurse aide, and
has successfully completed a competency evaluation covering the
topics listed under paragraph (C)(3)(a)(v)(b) of this rule.

(iv) Vocational programs: The person successfully completed the
COALA home health training program or a certified vocational
training and competency evaluation program in a health care field
covering the topics listed under paragraph (C)(3)(a)(v)(b) of this
rule.

(v) Other programs: The person successfully completed a training and
competency evaluation program with the following
characteristics:
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(a) The training lasted at least sixty hours.

(b) All the following subjects were included in the program's
training and its competency evaluation:

(i) Communication skills, including the ability to read,
write, and make brief and accurate reports (oral,
written, or electronic).

(ii) Observation, reporting, and retaining records of an
individual's status and activities provided to the
individual.

(iii) Reading and recording an individual's temperature,
pulse, and respiration.

(iv) Basic infection control.

(v) Basic elements of body functioning and changes in body
function that should be reported to a PCA supervisor.

(vi) Maintaining a clean, safe, and healthy environment,
including house cleaning and laundry, dusting
furniture, sweeping, vacuuming, and washing floors;
kitchen care (including dishes, appliances, and
counters), bathroom care, emptying and cleaning
beside commodes and urinary catheter bags, changing
bed linens, washing inside window within reach from
the floor, removing trash, and folding, ironing, and
putting away laundry.

(vii) Recognition of emergencies, knowledge of emergency
procedures, and basic home safety.

(viii) The physical, emotional, and developmental needs of
individuals, including privacy and respect for personal
property.

(ix) Appropriate and safe techniques in personal hygiene
and grooming including bed, tub, shower, and partial
bath techniques; shampoo in sink, tub, or bed; nail
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and skin care; oral hygiene; toileting and elimination;
safe transfer and ambulation; normal range of motion
and positioning; and adequate nutrition and fluid
intake.

(x) Meal preparation and nutrition planning, including
special diet preparation; grocery purchase, planning,
and shopping; and errands such as picking up
prescriptions.

(b) Orientation: Before allowing a PCA or other employee to have direct,
in-person contact with an individual, the provider shall ensure the PCA
or other employee successfully completed orientation, which, at a
minimum, addressed the following topics:

(i) The provider's expectations of employees.

(ii) The provider's ethical standards, as required under rule 173-39-02 of
the Administrative Code.

(iii) An overview of the provider's personnel policies.

(iv) The organization and lines of communication of the provider's
agency.

(v) Incident-reporting procedures.

(vi) Emergency procedures.

(vii) Universal precautions for infection control.

(c) Additional training: The provider shall ensure each PCA successfully
completes additional training and competency evaluation if the PCA is
expected to perform activities for which the PCA did not receive
training or undergo competency evaluation under paragraph (C)(3)(a)
of this rule.

(d) In-service training: The provider shall ensure that each PCA successfully
completes eight hours of in-service training every twelve months.
Agency- and program-specific orientation do not count toward the eight
hours.
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(e) Training sources:

(i) An organization other than the provider may provide the orientation
and training required in under paragraphs (C)(3)(b) to (C)(3)(d) of
this rule. Any training completed through
https://mylearning.dodd.ohio.gov/ or
https://collinslearning.com/home-health-care/ is approved. The
training completed through https://mylearning.dodd.ohio.gov/ is
free of charge.

(ii) The portion of training that is not competency evaluation may occur
online.

(iii) The portion of competency evaluation that involves return
demonstration only qualifies as competency evaluation under
paragraph (C)(3)(a) of this rule if it is conducted in person.

(f) Verification of compliance with PCA requirements:

(i) The provider shall either retain copies of certificates of completion
earned by each PCA after the PCA meets requirements under
paragraph (C)(3) of this rule for successfully completing any
training and competency evaluation program, orientation,
additional training, and in-service training under paragraph (C)(3)
of this rule. Additionally, the provider shall also or record the
following information for each PCA, and retain it, if it does not
appear on the PCA's certificate of completion (or if the PCA did
not receive a certificate of completion): name of the school or
training organization, name of the course, training dates, and
training hours successfully completed.

(ii) If a person meets the initial qualifications to be a PCA under
paragraph (C)(3)(a) of this rule by successfully completing a
nurse aide training and competency evaluation program described
in paragraph (C)(3)(a)(i) of this rule, the provider shall retain a
copy of the search results from ODH's nurse aide registry
(https://nurseaideregistry.odh.ohio.gov/Public/PublicNurseAideSearch)
to verify that the registry listed the person as "active," "in good
standing," or "expired."

(iii) If a person meets the initial qualifications to be a PCA under
paragraph (C)(3)(a) of this rule only by the previous employment
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experience described in paragraph (C)(3)(a)(iii) of this rule, the
provider shall also retain records to verify the former employer's
name and contact information, the former PCA supervisor's name,
the date the person began working for the former employer, and
the date the person stopped working for the former employer.

(4) PCA supervisors:

(a) Qualifications: The provider shall only allow Only an RN (or LPN under
the direction of an RN) qualifies to be a PCA supervisor. The provider
shall retain records to show each PCA supervisor maintains a current,
valid license to practice as an RN (or LPN under the direction of an
RN).

(b) PCA supervisor visits:

(i) Initial: The PCA supervisor shall visit each individual in person at
the individual's home to define the expected activities of the PCA
and develop a written or electronic activity plan with the
individual either before allowing a PCA to provide an episode of
service to the individual or during the PCA's initial episode of
service to the individual. During a state of emergency declared by
the governor or a federal public health emergency, the PCA
supervisor may conduct the initial visit by telephone, video
conference, or in person at the individual's home.

(ii) Subsequent:

(ii)(a) Subsequent: The PCA supervisor shall visit the individual
at least once every sixty days after the PCA's initial episode
of service with the individual to evaluate compliance with
the activities plan, the individual's satisfaction, and the
PCA's performance. The PCA supervisor may conduct
subsequent visits with or without the presence of the PCA
being evaluated. During a state of emergency declared by
the governor or a federal public health emergency, if the
PCA supervisor conducts at least two in-person visits per
year, the PCA supervisor may conduct the remainder of the
subsequent visits during the same year by telephone, video
conference, or in person based upon the individual's needs.
To comply, the PCA supervisor may conduct two
subsequent in-person visits in the same year or the
combination of an initial in-person visit and an in-person
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subsequent visit in the same year.

(b) If the PCA supervisor conducts at least two in-person visits
per year, the PCA supervisor may conduct the remainder of
the subsequent visits during the same year by telephone,
video conference, or in person based upon the individual's
needs. To comply, the PCA supervisor may conduct two
subsequent in-person visits in the same year or the
combination of an initial in-person visit and an in-person
subsequent visit in the same year.

(iii) Verification: In the individual's record, the PCA supervisor shall
retain a record of the initial visit and each subsequent visit that
includes the date of the visit; whether the visit occurred by
telephone, video conference, or in person at the individual's
home; the PCA supervisor's name and signature; the individual's
name; and a unique identifier of the individual or the individual's
caregiver. During a state of emergency declared by the governor
or a federal public health emergency, the provider may verify that
the PCA supervisor provided the initial or subsequent visit
without collecting a unique identifier of the individual or the
individual's caregiver.

(5) Provider policies: The provider shall develop, implement, comply with, and
maintain written or electronic policies on all the following topics:

(a) Job descriptions for each position.

(b) Documentation of Retaining records on how each PCA meets the
qualifications in paragraph (C)(3) of this rule.

(c) Performance appraisals for each staff position.

(6) Service verification:

(a) The provider shall comply with section 121.36 of the Revised Code.

(b)(a) The following are the mandatory reporting items that a provider retains
For for each episode of personal care a PCA provides, the provider shall
retain a record of the activities provided and to comply with the
requirements for EVV in under paragraph (B)(10)(a)(i) of rule
5160-1-40 173-39-02 of the Administrative Code.:

(i) Service date.
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(ii) PCA's arrival time.

(iii) PCA's departure time.

(iv) Description of the activities provided.

(v) Name of each PCA in contact with the individual.

(vi) Unique identifier of each PCA in contact with the individual to
attest to the accuracy of the record.

(b) The provider is subject to rule 5160-1-40 of the Administrative Code
regarding EVV.

(c) The provider is subject to section 121.36 of the Revised Code.

(D) Every ODA-certified participant-directed provider of personal care shall comply with
the following requirements: under paragraph (B) of rule 173-39-02.4 of the
Administrative Code.

(1) General requirements: The provider shall comply with the requirements for
every ODA-certified participant-directed provider in rule 173-39-02 of the
Administrative Code.

(2) Availability: The provider shall provide personal care as agreed upon with the
individual and as authorized in the individual's service plan.

(3) Activity plan: The individual shall develop his or her own activity plan with the
provider. The individual and the provider shall date and sign a copy of the
plan. The provider shall retain a copy of the plan.

(4) Oversight: The individual is the employer of record and is responsible for
supervising the provider. As used in this paragraph, "employer of record"
means the individual who employs the provider; supervises the provider; pays
the appropriate state, federal, and local taxes; and pays premiums for worker's
compensation and unemployment compensation insurance. ODA provides the
support of a financial management service (FMS) to the individual to act as
the agent of the common-law employer with the participant-directed personal
care provider that he or she employs.

(5) Provider qualifications:

(a) Initial qualifications: A provider shall only begin to provide personal care
if the individual complies with paragraph (C)(1)(a) of rule 173-42-06 of
the Administrative Code and the provider meets the following
requirements and retains records to show that he or she meets the
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following requirements:

(i) The provider shall meet at least one of the following qualifications:

(a) STNA: The provider successfully completed a nurse aide
training and competency evaluation program approved by
ODH under section 3721.31 of the Revised Code, which the
provider shall verify by retaining a copy of the search
results from ODH's nurse aide registry
(https://nurseaideregistry.odh.ohio.gov/Public/PublicNurseAideSearch)
to verify the registry listed the person as "active," "in good
standing," or "expired."

(b) ODA-approved training program: The provider successfully
completed an ODA-approved home health aide training and
competency evaluation program.

(c) DOL-approved training: The provider successfully completed
an apprenticeship program in home health, health, or a
related subject approved by the United States department of
labor.

(ii) The provider successfully completed any additional training the
individual or ODA's designee considers necessary to meet the
individual's needs.

(iii) The provider successfully completed any training that ODA (or its
designee) or ODM mandates.

(iv) The provider successfully demonstrated his or her competence or
mastery of an activity in a specific area in which the individual
may require the provider to demonstrate the competence or
mastery.

(b) In-service training: The provider shall only continue to provide personal
care if the provider successfully completed at least twelve hours of
in-service training during the previous twelve months on a subject
related to the individual's activity plan.

(c) Training sources: The participant-directed provider is subject to the
standards for training sources under paragraph (C)(3)(e) of this rule for
the training required in paragraphs (D)(5)(a)(ii), (D)(5)(a)(iii), and
(D)(5)(b) of this rule.

(d) Verification of qualifications and training requirements: The
participant-directed provider is subject to the verification requirements
for initial qualifications and in-service training in paragraph (C)(3)(f) of
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this rule.

(6) Service verification:

(a) Until rule 5160-1-40 of the Administrative Code requires a provider of
this service to use EVV, the provider shall complete the time sheets the
individual provides through the FMS, which shall include the date the
provider provided personal care, a description of the activities the
provider provided, the individual's name, the unique identifier of the
individual, the provider's name, the provider's arrival and departure
times, and the provider's unique identifier to verify the accuracy of the
record.

(b) If rule 5160-1-40 of the Administrative Code requires a
participant-directed provider of this service to use EVV, the provider is
not subject to paragraph (D)(6)(a) of this rule.

(c) The provider shall retain records required under this rule and provide
access to those records for monitoring according to rule 173-39-02 of
the Administrative Code.

(E) Units and rates:

(1) For the PASSPORT program, the appendix to rule 5160-1-06.1 of the
Administrative Code lists the following:

(1)(a) One unit of personal care is as fifteen minutes.

(2)(b) The appendix to rule 5160-1-06.1 of the Administrative Code
establishes the maximum rate allowable for one unit of personal care.

(3)(2) For the PASSPORT program, In accordance with rule 5160-31-07 of the
Administrative Code establishes the rate-setting methodology for personal
care. According to that rule, if the same provider provides personal care
during the same visit to more than one but fewer than four PASSPORT
individuals in the same home, as identified in the individuals' person-centered
service services plans, the provider's payment rate for personal care provided
to one person in the home shall be is one hundred per cent of the per-unit rate
listed in the provider agreement and seventy-five per cent of the per-unit rate
for each subsequent PASSPORT individual in the home receiving services
during the visit. As used in this paragraph, "in the same home" does not refer
to a PASSPORT individual who resides alone in an apartment building where
another individual may reside alone in a separate apartment.
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173-39-02.21 ODA provider certification: scheduling personal care aides and
participant-directed providers.

(A) Agency: No agency shall accept a referral to provide personal care to an individual
unless it has adequate staffing levels of PCAs and PCA supervisors to provide the
number of hours ODA's designee authorized for each individual.

(B) Participant-directed: No participant-directed individual provider shall provide the
choices home care attendant service and no participant-directed personal care
provider shall provide personal care if in excess of the following limits:

(1) No more than five individuals per week.

(2) No more than forty hours per week for any individual who employs the provider,
unless the individual's case manager authorizes working more than forty hours
per week due to an emergency that cannot be resolved by allowing another
provider to provide personal care after the fortieth hour.

(3) No more than a total of fifty-six hours per week regardless of the number of
individuals who employ the provider.

(C) The provider may provide a service not authorized by the individual's service plan, but
ODA (and its designee) only pays the provider for providing services authorized in
the individual's service plan.

(D) Definitions for this rule:

(1) "Choices home care attendant service" means the service regulated by rule
173-39-02.4 of the Administrative Code.

(2) "PCA" means "personal care aide."

(3) "Personal care" means the service regulated by rule 173-39-02.11 of the
Administrative Code.
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173-39-03 ODA provider certification: applying for certification.

ODA will be unable to process any applications while ODA and ODM develop a new
electronic infrastructure for processing applications. ODA will reject any incomplete
applications in the current system. If ODA rejects a provider's incomplete application, the
provider may reapply for certification when the new electronic infrastructure is
operational.

(A) Initial steps:

(1) To apply for certification, a provider shall complete an online application on
http://www.aging.ohio.gov/ in the provider services management system,
which includes electronic submission of all supporting records required as
part of the application. The provider shall complete the application within
ninety days after the provider starts the online application. If the provider
does not complete the application within ninety days, the application shall
expire.

(2) ODA shall review an application to determine if the application meets the
requirements for the certification the provider is seeking.

(a) If ODA determines that a provider meets the requirements for
certification, then ODA shall initiate the process for a pre-certification
review.

(b) If ODA determines that the supporting records do not demonstrate that the
provider meets the requirements for certification, then ODA shall email
the provider to give the provider thirty days to submit supporting
records that demonstrate that the provider meets the requirements for
certification.

(i) If ODA receives supporting records that demonstrate that the
provider meets the requirements for certification within thirty
days, then ODA shall initiate the process for a pre-certification
review.

(ii) If ODA does not receive supporting records that demonstrate that
the provider meets the requirements for certification within thirty
days, then ODA shall take no further action on the provider's
application.

(2) If an individual (i.e., participant) wishes to employ (i.e., direct) a provider as his
or her participant-directed provider, the individual shall interview the
provider before the provider completes an online application.

(B) WithdrawalVoluntary withdrawal of application for certification:
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(1) A provider may withdraw its application at any time before ODA's designee
receives the application for review.

(2) A provider that withdrew its application may later reapply for certification.

(C) Pre-certification review:

(1) For all providers except providers of community transition provided through the
home choice program under rule 5160-51-10 of the Administrative Code and
participant-directed providers:

(a) ODA's designee shall visit the provider's business site to determine if the
provider meets the applicable requirements in rule 173-39-02 of the
Administrative Code and any additional requirements in this chapter
regulating a service the provider is seeking certification to provide.
During a state of emergency declared by the governor, a federal public
health emergency, or during another time if authorized by ODA, ODA's
designee may conduct a desk review of the provider's business site in
lieu of a visit.

(b) ODA's designee shall complete the review and notify ODA of its
recommendation within ninety sixty days after receiving a complete
application to become any other type of provider, unless ODA approves
an extended deadline.

(c) If ODA's designee determines a provider, other than an ADS or assisted
living provider, complies with all applicable requirements, it shall
recommend approval of the provider's application if a provider other
than an ADS or assisted living provider complies with all applicable
requirements.

(d) If ODA's designee determines a provider for ADS or assisted living
complies with all applicable requirements, paragraph Paragraph (D) of
this rule applies if ODA's designee determines that an ADS or assisted
living provider complies with all applicable requirements.

(e) ODA's designee may conduct the review of a participant-directed provider
at the individual's home and the individual must be present for the
review, unless the individual agrees, in writing, to an alternate location
and to not participate.

(f)(e) If ODA's designee determines the provider does not comply with all
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applicable requirements, it shall recommend denial of the application if
the provider does not comply with all applicable requirements.

(2) For providers of community transition provided through the home choice
program under rule 5160-51-10 of the Administrative Code:

(a) ODA may direct its designee to conduct the pre-certification review to
determine if the provider meets the applicable requirements in rules
173-39-02 and 173-39-02.17 of the Administrative Code.

(b) ODA or its designee shall determine whether the provider complies with
all applicable requirements and either approve or deny the provider's
application pursuant to this rule.

(3) For participant-directed providers, ODA's designee shall conduct a
pre-certification review within thirty days after receiving a complete
application to determine whether the provider meets the applicable
requirements in rule 173-39-02 of the Administrative Code and any additional
requirements in this chapter regulating a service the provider is seeking
certification to provide, unless ODA approves an extended deadline.

(D) HCBS settings requirements: A provider may qualify for certification only if the
provider provides its HCBS shall only be provided in an services in the individual's
residence home or another setting meeting the HCBS settings requirements
specified in 42 C.F.R. 441.301 and rule 5160-44-01 of the Administrative Code. as
determined by ODA shall use on form ODM10172 (revised, June 2021), which is
entitled, "Home and Community Based Services (HCBS) Settings Evaluation Tool"
(revised, June 2021), to determine if a setting is presumed to have the qualities of
an institution. Tool."

(1) ODA may certify the provider If if ODA determines the setting is presumed to
have the qualities of a HCBS setting, and the setting does not require is not
subject to the heightened scrutiny as described in rule 173-39-03.1 of the
Administrative Code and ODA may certify the provider.

(2) If ODA determines the setting is presumed to have the qualities of an
institution, the The setting shall undergo is subject to the heightened scrutiny
as described in rule 173-39-03.1 of the Administrative Code if ODA
determines the setting is presumed to have the qualities of an institution.
ODA defers action on the application for certification until the conclusion of
the heightened scrutiny. ODA shall notify the provider that action on the
provider's application is deferred.
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(3) If paragraph (D)(2) of this rule requires a setting to undergo heightened
scrutiny, ODA shall defer action on the application for certification until the
conclusion of the review described in rule 173-39-03.1 of the Administrative
Code. ODA shall notify the provider if action on its application is deferred
under this paragraph.

(E) Final determination: ODA shall base bases its final determination of whether to
certify a provider based on the review of the application materials and the
recommendation of ODA's designee.

(F) Approved application:

(1) Applications for all services except community transition provided through the
home choice program under rule 5160-51-10 of the Administrative Code:

(a) If When ODA approves the an application, ODA shall notify notifies
ODA's designee for the region in which the provider is being certified
to provide services.

(b) ODA's designee shall enter into an agreement with each provider
specifying, at a minimum, the following:

(i) The time period during which the agreement is in effect.

(ii) The region for which the provider is certified.

(iii) The rate of payment per unit the provider is willing to accept,
which shall not exceed subject to any limits ODM establishes
established in rule 5160-31-07 of the Administrative Code and the
appendix A to rule 5160-1-06.1 of the Administrative Code for
the PASSPORT program, and rule 5160-33-07 of the
Administrative Code and the appendix A to rule 5160-1-06.5 of
the Administrative Code for the assisted living program.

(2) Applications for community transition provided through the home choice
program under rule 5160-51-10 of the Administrative Code: If After ODA
approves an application to be a provider of community transition through the
home choice program, ODA ODA's designee shall enter into an agreement
with the provider or, at ODA's sole discretion, ODA may direct its designee
to enter into an agreement with the provider specifying the items in
paragraphs (E)(1)(b)(i) to (E)(1)(b)(iii) under paragraph (F)(1) of this rule.
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(G) Deemed providers: ODA may deem any provider certified by ODM or the
department of developmental disabilities to provide one or more services through a
medicaid-waiver program as having satisfied the requirements for certification by
ODA for the same or similar services under this chapter, as determined by ODA.
The effective period for a provider to be deemed an ODA-certified provider under
this paragraph begins when the provider completes an online application followed
with an email to provider_enrollment@age.ohio.gov and ends if the provider
cannot comply with all the requirements of Chapter 173-9 of the Administrative
Code and this chapter within sixty days after initial deeming or a medicaid provider
agreement is terminated, whichever occurs first.

(H) Denied application:

(1) ODA may deny a provider’s application for any of the following reasons:

(a) The provider made false representations, by omission or commission, on
the provider's application.

(b) The provider made false statements, provided false information, or altered
records or documents.

(c) The provider is prohibited disqualified from being certified pursuant to
under section 173.38 or 173.381 of the Revised Code, or under Chapter
173-9 of the Administrative Code.

(d) The provider does not meet the applicable requirements in rule 173-39-02
of the Administrative Code or any requirements in this chapter
regulating a service that the provider is seeking certification to provide.

(e) ODA previously revoked the provider's certification.

(e)(f) Any reason permitted or required by state or federal law.

(2) If When ODA denies a provider's application, ODA shall notify notifies the
provider of its final determination and any applicable hearing rights
established in section 173.391 of the Revised Code.

(3) If When ODA denies a provider's application, the provider is ineligible to
reapply for certification for one year after the mailing date of ODA's final
adjudication order.
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173-39-04 ODA provider certification: structural compliance reviews.

Introduction: Each ODA-certified provider is subject to a regular structural compliance
review (review) to ascertain if it complies with this chapter.

(A) First review: No later than three hundred sixty-five days after the date of ODA's initial
certification, ODA's designee shall conduct the first review of each provider.

(B) Subsequent reviews:

(1) ODA's designee shall conduct subsequent reviews of providers of personal
emergency response systems; home maintenance and chores; home medical
equipment and supplies; home modification; non-emergency medical
transportation; and non-medical transportation no later than seven hundred
thirty days after the date of the previous review.

(2) No later than three hundred sixty-five days after the date of the previous review,
ODA's designee shall conduct subsequent reviews of providers of services not
listed in paragraph (B)(1) of this rule.

(C) ODA may authorize ODA's designee to miss a deadline under paragraph (A) or (B)
of this rule if ODA's designee provides ODA with a request for an extension that
includes the rationale for a delay and the expected timeframe to conduct the review
and is retained in the provider's file.

(D) The review may be an on-site or a desk review based on the following:

(1) In any of the following situations, ODA's designee shall conduct an on-site review
in accordance with paragraph (E) of this rule, unless ODA's designee obtains
ODA's authorization to conduct a desk review:

(a) The provider has at least one business site located within the designee's
region. If the provider has multiple business sites in the designee's region,
ODA's designee shall conduct an on-site review of each business site.

(b) The provider is certified in only one region of the state and the provider's
business site(s) is located within Ohio but outside of the designee's region.

(c) The provider is an assisted living provider.
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(d) The provider is a participant-directed provider. If a participant-directed
provider provides services in multiple regions, ODA's designee in each
region shall conduct an on-site review.

(2) ODA's designee shall conduct a desk review of each provider in the designee's
region when:

(a) The provider does not have a business site located within Ohio. In such
cases, ODA's designee shall review the following:

(i) Compliance with all requirements listed under paragraph (E) of this
rule if ODA's designee conducting the review is in the region of the
state in which the provider was first certified.

(ii) Compliance with all requirements listed under paragraph (E) of this
rule except the requirements in paragraph (E)(2) of this rule if
ODA's designee is not in the region where the provider was first
certified.

(b) The provider is certified in multiple regions but does not have a business
site located in the designee's region. In such cases, ODA's designee shall
review the following:

(i) Compliance with all requirements listed under paragraph (E) of this
rule if ODA's designee is in the region where the provider was first
certified.

(ii) Compliance with all requirements listed under paragraph (E) of this
rule except the requirements in paragraph (E)(2) of this rule if
ODA's designee is not in the region where the provider was first
certified.

(E) Each review shall:

(1) Be announced by ODA's designee to the provider before the visit and before
conducting an introductory conference with the provider explaining the purpose
and scope of the review, except as noted in paragraph (H) of this rule.

(2) Include a review of compliance with each applicable requirement in rule
173-39-02 of the Administrative Code.

(3) Include a review of compliance with each applicable requirement in rules
173-39-02.1 to 173-39-02.24 of the Administrative Code.
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(4) Verify that a sample of paid service units were provided according to
the applicable requirements in rules 173-39-02.1 to 173-39-02.24 of the
Administrative Code.

(5) Include an exit conference with the provider.

(6) Be based on a sample of paid service units for ten per cent of the individuals the
provider served during the calendar quarter preceding the date of the review so
long as the sample is based on no fewer than three individuals and no more than
thirty individuals, with the following exceptions:

(a) If non-compliance is identified, ODA or its designee may expand the sample
size, expand the time period the review covers, or require an independent
audit to be conducted at the provider's expense.

(b) If the provider operates from multiple business sites, the review shall
be based upon a sample of paid service units for ten per cent of the
individuals the provider served from each business site.

(c) If the provider has fewer than three service delivery records for the preceding
calendar quarter, ODA or its designee shall expand its review to include
previous calendar quarters beginning from the date of the last completed
review to gather sufficient service delivery records to meet the sample
size in paragraph (E)(6) of this rule.

(d) If the provider has no service delivery records for the period in paragraph
(E)(6)(c) of this rule, ODA or its designee shall note such in the review
record and complete the remaining elements of the review required by
this rule.

(e) If the provider is a participant-directed provider, ODA or its designee shall
review records for each individual served during the calendar quarter
preceding the review.

(i) If the provider has no service delivery records for the preceding
calendar quarter, ODA or its designee shall expand its review to
include previous calendar quarters beginning from the date of the
last completed review.

(ii) If the provider has no service delivery records for the period in
paragraph (E)(6)(e)(i) of this rule, ODA or its designee shall note
such in the review record and complete the remaining elements of
the review required by this rule.
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(f) The review for certified providers of both personal care and homemaker
services shall be a combined review and the total sample shall equal the
sample size required in paragraph (E)(6) of this rule.

(g) During a state of emergency declared by the governor or a federal public
health emergency, ODA may determine a lesser review sample and issue
by notice.

(7) Include a review of the qualifications of employees providing services to
individuals in the sample in paragraph (E)(6) of this rule according to the
following standards:

(a) The sample size of employees corresponds to the sample size of individuals
in table 1 to this rule.

(b) If the provider hired or subcontracted with RNs or LPNs under the direction
of RNs, the number of RNs or LPNs in the sample corresponds to the
sample size of individuals in table 1 to this rule.

(c) The sample of employees includes any employees providing services to
individuals in the sample in paragraph (E)(6) of this rule that the provider
hired since the previous review.

(d) The sample of employees does not need to include an employee providing
services to individuals in the sample in paragraph (E)(6) of this rule
if one or more of ODA's designees already reviewed the employee's
qualifications when conducting a review of the same provider at a
different business site within the past three hundred sixty-five days.

Table 1

IF THE SAMPLE OF
INDIVIDUALS IS THIS
SIZE

THEN THE SAMPLE OF
EMPLOYEES IS THIS
SIZE

AND, IF THE PROVIDER
HIRED AN RN, OR
LPN UNDER THE
DIRECTION OF AN
RN, THE SAMPLE OF
EMPLOYEES INCLUDES
THIS MANY RNs OR
LPNs

0-3 3 2

4-7 4 2
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8-11 5 3

12-15 6 3

16-19 7 3

20-23 8 4

24-27 9 4

28-30 10 5

(8) Be conducted at the individual's home or as a desk review if the provider is
a participant-directed provider, unless the individual agrees, in writing, to
an alternate location and to not participate. An individual’s authorization to
conduct the review at an alternate location and to not be present shall be
obtained by ODA's designee for each review.

(F) If ODM or the department of developmental disabilities (ODODD) reviewed a
provider during the past three hundred sixty-five days, ODA or its designee may use
information gathered by ODM or ODODD to satisfy ODA's or its designee's oversight
requirements.

(G) At the conclusion of the review:

(1) If ODA's designee conducted the review, the following apply:

(a) If ODA's designee determines a provider engaged in conduct determined
injurious or posing a threat to the health or safety of an individual, ODA's
designee shall notify the provider of the same at the exit interview, and
ensure all of the following occur:

(i) ODA's designee shall notify ODA within one business day.

(ii) The provider shall demonstrate compliance within seven days after
receiving notification from ODA's designee.

(iii) ODA or its designee shall determine if an immediate disciplinary
action shall be imposed as established in rule 173-39-05 of the
Administrative Code.

(b) Within sixty days after the review, ODA's designee shall issue a written or
electronic structural compliance review report to the provider, including a
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summary of all areas of non-compliance and disciplinary action imposed
by ODA or its designee.

(c) Within sixty days after the date ODA's designee issues the written
or electronic structural compliance review report to the provider, the
provider shall provide evidence of compliance with the laws, rules, or
regulations determined to have been violated during the review which
were not subject to disciplinary action under rule 173-39-05 of the
Administrative Code.

(d) If a unit-of-service error is detected during unit-of-service verification, the
provider shall return the overpayment of funds to ODA or its designee.
The repayment shall be completed using appropriate auditing procedures.

(2) If ODA conducted a review under paragraph (A)(2) or (B)(3) of this rule, the
following apply:

(a) If ODA determines a provider engaged in conduct determined injurious or
posing a threat to the health or safety of an individual, ODA shall notify
the provider and ensure all of the following occur:

(i) The provider shall demonstrate compliance within seven days after
receiving notification from ODA.

(ii) ODA shall determine if an immediate disciplinary action shall be
imposed as established in rule 173-39-05 of the Administrative
Code.

(b) Issue a written or electronic structural compliance review report to the
provider.

(c) If a unit-of-service error is detected, direct repayment to ODA or its designee
using appropriate auditing procedures.

(H) ODA or its designee may exercise the right to conduct an unannounced review of a
provider at any time to review compliance with this chapter.

(I) ODA may suspend any review during a state of emergency declared by the governor or
a federal public health emergency.

(J) ODA or its designee may impose disciplinary action for non-compliance identified
through any review under this rule in accordance with rule 173-39-05 of the
Administrative Code.
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(K) As specified in rule 173-39-02 of the Administrative Code, all providers shall retain
records to verify each episode of service delivery. Providers shall provide such
records and documentation to ODA, its designee, the secretary of HHS, the auditor
of state, and ODM upon request.
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173-39-04 ODA provider certification: structural compliance reviews.

Introduction: Each ODA-certified provider is subject to a regular structural compliance
review (review) to ascertain if it complies with this chapter.

(A) Deadline for ODA's designee to conduct the first review: One year after the date of
ODA's initial certification.

(B) Deadlines for ODA's designee to conduct subsequent reviews:

(1) One year after the date of the previous review if the provider is one of the
following:

(a) A provider of an adult day service.

(b) A provider of an assisted living service.

(c) An agency provider of personal care that is neither certified by medicare
nor accredited by the accreditation commission for health care, the
community health accreditation partner, the joint commission, or
another national accreditation organization that is approved by CMS
and ODH.

(2) Three years after the date of the previous review if the provider is not listed
under paragraph (B)(1) of this rule.

(C) Deadline extensions: ODA may extend a deadline for ODA's designee under
paragraph (A) or (B) of this rule if both of the following occur:

(1) ODA's designee provides ODA with a request for an extension that includes the
rationale for a delay and a forecast on the time needed to complete the
review.

(2) ODA's designee retains the request for an extension in the provider's file and
makes a note in the provider contact section of the PASSPORT information
management system (PIMS).

(D) Responsible designees, type of reviews to conduct, and scope of reviews:

(1) Based upon the provider type and situation, Appendix A to this rule establishes
when a designee is responsible for conducting a review, the type of review it
shall conduct, and the scope of that review.

(2) ODA may authorize a designee to conduct a desk review even if Appendix A to
this rule establishes a requirement for an on-site review.

(E) Review components: For each review, ODA's designee shall do the following:
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(1) Inform the provider of the review before beginning the review and before
conducting an introductory conference with the provider, unless the review is
an unannounced review under paragraph (G) of this rule.

(2) Conduct an introductory conference with the provider to explain the purpose
and scope of the review.

(3) Review compliance with each applicable requirement in rule 173-39-02 of the
Administrative Code other than the records and monitoring requirements in
that rule, unless Appendix A to this rule determines that this paragraph is not
a component of the review.

(4) Review compliance with each applicable requirement in rules 173-39-02.1 to
173-39-02.24 of the Administrative Code and the records and monitoring
requirements in rule 173-39-02 of the Administrative Code.

(5) Verify that a sample of paid service units were provided according to the
applicable requirements in rules 173-39-02.1 to 173-39-02.24 of the
Administrative Code and the records and monitoring requirements in rule
173-39-02 of the Administrative Code.

(6) Review a sample of paid service units for ten per cent of the individuals that the
provider served during the calendar quarter before the review so long as the
ten-per-cent sample contains no fewer than three individuals and no more
than thirty individuals, with the following exceptions:

(a) If non-compliance is identified, ODA or its designee may review a larger
sample size, review records covering more than one calendar quarter
before the review, or order an independent audit at the provider's
expense.

(b) If the provider operates from multiple business sites, ODA's designee
shall review a sample of paid service units for ten per cent of the
individuals that the provider served from each business site.

(c) If the provider billed ODA for providing a service to fewer than three
individuals during the calendar quarter before the review, ODA or its
designee shall review an additional quarter to cover more than one
calendar quarter, beginning from the date of the last completed review,
to gather sufficient records to meet the sample size in paragraph (E)(6)
of this rule.

(d) If the provider did not bill ODA for providing a service to any individual
during the period in paragraph (E)(6)(c) of this rule, ODA or its
designee shall indicate in the review record that ODA did not pay the
provider for providing a service to any individual during the review
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period, then complete the remaining elements of the review under this
rule.

(e) If the provider is a participant-directed provider, ODA or its designee
shall review records for each individual served during the calendar
quarter before the review.

(i) If the provider did not bill ODA for providing any units of service
during the calendar quarter before the review, ODA or its
designee shall expand the review period to include previous
calendar quarters beginning from the date of the last completed
review.

(ii) If the provider did not bill ODA for providing any units of service
during the expanded review period in paragraph (E)(6)(e)(i) of
this rule, ODA or its designee shall indicate in the review record
that ODA did not pay the provider to provide any units of service
during the review period, then complete the remaining elements
of the review under this rule.

(f) If the provider is certified to provide both personal care and homemaker,
ODA or its designee shall combine the review for each service so that
the aggregate sample size for the combined services equals the sample
size required in paragraph (E)(6) of this rule.

(g) During a state of emergency declared by the governor or a federal public
health emergency, ODA may determine a lesser review sample and
issue by notice.

(7) Review the qualifications of the employees who provided services to
individuals in the sample in paragraph (E)(6) of this rule according to the
following standards:

(a) The sample size of employees corresponds to the sample size of
individuals in Appendix B to this rule.

(b) If the provider hired or subcontracted with RNs or LPNs under the
direction of RNs, the number of RNs or LPNs in the sample
corresponds to the sample size of individuals in Appendix B to this
rule.

(c) The sample of employees includes any employees providing services to
individuals in the sample in paragraph (E)(6) of this rule that the
provider hired since the previous review.

(d) The sample of employees does not need to include an employee providing
services to individuals in the sample in paragraph (E)(6) of this rule if
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one or more of ODA's designees already reviewed the employee's
qualifications when conducting a review of the same provider at a
different business site within the past three hundred sixty-five days.

(F) At the conclusion of the review:

(1) If ODA's designee determines a provider engaged in conduct determined
injurious or posing a threat to the health or safety of an individual, ODA's
designee shall ensure all of the following occur:

(a) ODA's designee notifies the provider at the exit interview or, if the
provider is unavailable for the exit interview, with a detailed email
within one day after the review.

(b) ODA's designee records the method of notification in paragraph (F)(1)(a)
of this rule in PIMS.

(c) ODA's designee notifies ODA within one day.

(d) The provider demonstrates compliance within five days after receiving
notification from ODA's designee.

(e) ODA or its designee determine whether to impose an immediate
disciplinary action under rule 173-39-05 of the Administrative Code.

(2) Within sixty days after the review, ODA's designee shall issue a written or
electronic structural compliance review report to the provider, including a
summary of all areas of non-compliance and disciplinary action imposed by
ODA or its designee.

(3) Within sixty days after the date ODA's designee issues the written or electronic
structural compliance review report to the provider, the provider shall provide
evidence of compliance with the laws, rules, or regulations determined to
have been violated during the review which were not subject to disciplinary
action under rule 173-39-05 of the Administrative Code.

(4) If a unit-of-service error is detected during unit-of-service verification, the
provider shall return the overpayment of funds to ODA or its designee using
appropriate auditing procedures.

(G) ODA may consider a review of an ODA-certified provider to meet the requirements
in this rule for a routine review of a provider all the following conditions exist:

(1) The review is one of the following:

(a) A routine compliance review by the Ohio department of developmental
disabilities or a county board of developmental disabilities under rule
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5123-2-04 of the Administrative Code.

(b) A routine compliance review by ODM under rule 5160-45-06 or
5160-45-09 of the Administrative Code.

(2) The review occurs before the deadline under paragraph (B) of this rule.

(3) ODODD or ODM shares the findings of the review with ODA.

(H) ODA or its designee may conduct an unannounced review of a provider at any time
to review compliance with this chapter.

(I) ODA may suspend any review during a state of emergency declared by the governor
or a federal public health emergency.

(J) If any deadline in this rule occurs on a Saturday, Sunday, or legal holiday under
section 1.14 of the Revised Code, the deadline is extended to the next day that is
not a Saturday, Sunday, or legal holiday under section 1.14 of the Revised Code.
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Appendix A 
 

Provider 
Type 

Provider 
Situation 

Designee with 
Responsibility 

to Review Provider 
Type of 

Designee’s Review 
Scope of 

Designee’s Review 

Assisted living ODA certified the provider for the 
designee’s region 

The designee with the 
provider in its region On-site review All requirements under 

paragraph (E) of this rule 

Participant-
directed 

ODA certified the provider for the 
designee’s region 

Any designee with the 
provider certified for its 

region 

On-site review in the 
individual’s home 

or 
desk review if the 

individual agrees (on a 
per-review basis) to an 

alternate location and to 
not participate 

For the designee of the region 
with the individual’s home in it 
while the individual is living in 

that home: 
All requirements under 

paragraph (E) of this rule 
 

For the designee of the region 
with the individual’s home in it 

after the individual died or 
entered a long-term care 

facility: 
All requirements under 

paragraph (E) of this rule, 
except the requirements in 
paragraph (E)(3) of this rule 

Agency 
or 

non-agency 

ODA certified the provider for only 
one region and the provider has at 

least one business site in the 
designee’s region 

The designee with the 
provider certified for its 

region 
On-site review 

All requirements under 
paragraph (E) of this rule for 

each business site in the 
designee’s region 

Agency 
or 

non-agency 

ODA certified the provider for only 
one region and the provider has a 

business site in Ohio, but not in the 
designee’s region 

The designee with the 
provider certified for its 

region 
On-site review All requirements under 

paragraph (E) of this rule 

Agency 
or 

non-agency 

ODA certified the provider for only 
one region, but the provider does 
not have a business site in Ohio 

The designee with the 
provider certified for its 

region 
Desk review All requirements under 

paragraph (E) of this rule 

Agency 
or 

non-agency 

ODA certified the provider for 
multiple regions and the provider 
has at least one business site in 

Ohio 

Any designee with the 
provider certified for its 

region  

If the provider has a 
business site in the 

designee’s region: on-
site review 

 
If the provide has no 
business site in the 

designee’s region: desk 
review 

If the provider has a business 
site in the designee’s region: 

requirements under paragraph 
(E) of this rule for each  

business site in the designee’s 
region 

 
If the provider has no business 
site in the designee’s region: all 
requirements under paragraph 

(E) of this rule, except the 
requirements in paragraph 

(E)(3) of this rule 

Agency 
or 

non-agency 

ODA certified the provider for 
multiple regions, but the provider 
does not have a business site in 

Ohio 

Any designee for whom 
ODA certified the 

provider 
Desk review 

For the designee for whom 
ODA first certified the provider: 

all requirements under 
paragraph (E) of this rule 

 
For any other designee: All 

requirements under paragraph 
(E) of this rule, except the 
requirements in paragraph 

(E)(3) of this rule 
 



 
 

Appendix B 
 

If the sample of 
individuals is this size… 

…then the sample of 
employees is this size 

…and if the provider 
hired an RN, or LPN 

under the direction of an 
RN, then the sample of 

employees includes this 
many RNs or LPNs 

0-3 3 2 
4-7 4 2 

8-11 5 3 
12-15 6 3 
16-19 7 3 
20-23 8 4 
24-27 9 4 
28-30 10 5 
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173-39-05 ODA provider certification: disciplinary actions.

(A) Introduction: Pursuant to section 173.391 of the Revised Code, ODA or its designee
may impose disciplinary action against an ODA-certified provider (provider) for
good cause, including misfeasance, malfeasance, nonfeasance, confirmed abuse or
neglect, financial irresponsibility, or other conduct ODA determines is injurious, or
poses a threat, to the health or safety of individuals being served.

(B) Disciplinary actions by ODA's designee:

(1) Disciplinary actions imposed by ODA's designee may include any one or more
of the following:

(a) Plan of correction: ODA's designee may require the provider to provide a
plan of correction with all areas of non-compliance within seven days
after the disciplinary action is imposed.

(b) Evidence of compliance: ODA's designee may require the provider to
provide evidence of compliance according to the following deadlines:

(i) Health or safety: If the non-compliance is injurious or poses a threat
to the health or safety of individuals being served, the provider
shall submit provide evidence of compliance within five business
days after the disciplinary action is imposed.

(ii) Non health or safety: If the non-compliance is not injurious or poses
no threat to the health or safety of individuals being served, the
provider shall submit provide evidence of compliance within
sixty days after the disciplinary action is imposed.

(c) Suspending referrals: ODA's designee may cease to refer individuals to
the provider until ODA's designee determines the provider complies
with all requirements in this chapter.

(2) When ODA's designee imposes a disciplinary action, it shall do the following:

(a) Notify the provider of the disciplinary action via encrypted email or mail.

(b) Send an encrypted email to ODA
(Provider_Network_Mgmt@age.ohio.gov) with a copy of the
disciplinary action attached.
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(c) Complete the required fields in ODA's provider information management
system related to the disciplinary action.

(d) Document Indicate in ODA's provider information management system
anytime it grants an extension to the deadlines in paragraph (B)(1)(a) or
(B)(1)(b) of this rule.

(3) ODA's designee shall does not have authority to impose subsequent disciplinary
actions against a provider related to the same conduct as a pending
disciplinary action.

(4) ODA reserves the right to may require ODA's designee to rescind or modify any
pending disciplinary action.

(C) Disciplinary actions imposed by ODA:

(1) ODA may impose any discipline authorized in section 173.391 of the Revised
Code, including the following:

(a) Plan of correction.

(b) Evidence of compliance.

(c) Suspension of referrals.

(d) Removal of clients.

(e) Fiscal sanctions, including a civil monetary penalty or an order that
unearned funds be repaid.

(f) Suspension of certification.

(g) Permanent revocation of certification.

(h) Another disciplinary action.

(2) ODA may consider any one or more of the following when imposing
disciplinary action:
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(a) Whether the conduct is injurious or poses a threat to the health or safety of
individuals being served.

(b) The provider's previous disciplinary history.

(c) Any other factors ODA may consider relevant.

(D) A provider is entitled to a hearing under Chapter 119. of the Revised Code if
authorized pursuant to section 173.391 of the Revised Code.

(E) To The provider may request a hearing under Chapter 119. of the Revised Code, the
provider shall request a hearing only if it does so within thirty days after the
mailing date of the notice.

(F) If any deadline in this rule occurs on a Saturday, Sunday, or legal holiday under
section 1.14 of the Revised Code, the deadline is extended to the next day that is
not a Saturday, Sunday, or legal holiday under section 1.14 of the Revised Code.
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